STANDI NG COMW TTEE ON RULES
OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Conmttee held at the
Wakefield Vall ey Golf and Conference Center, Wstm nster,

Maryl and, on Cct ober 20, 2000.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Hon. Joseph H. H Kapl an
Al bert D. Brault, Esq. Joyce H. Knox, Esq.

Hon. Janmes W Dryden Debbie L. Potter, Esq.

Hon. Ellen M Heller Larry W Shipley, Cerk
Bayard Z. Hochberg, Esq. Hon. Janmes N. Vaughan

Hon. G R Hovey Johnson

| n attendance:

Sandra F. Haines, Esq., Reporter

Cathy D. Cox, Adm nistrative Assistant

M chel e Nethercott, Esq., Ofice of the Public
Def ender

Del egat e Sanuel Rosenberg

Hon. Sally Deni son Adkins

Hon. Janmes T. Smth, Jr.

Cl aire Smearman, Esq.

Steven P. Lenmmey, Esqg., Comm ssion on Judici al
Disabilities

Hon. Charlotte M Cooksey

El i zabeth B. Veronis, Esq.

The Chair convened the neeting. He announced that the
Assi stant Reporter was absent because her nother had passed

away. He said that the proposed revision of the Attorney

Disciplinary Rules, drafted by two judges of the Court of



Appeal s and reviewed by the Rules Conmttee at the Septenber
nmeeting, will be considered by the Court on Mnday, Novenber

6, 2000 at 2:00 p.m



at the Robert C. Mirphy Courts of Appeal Building in
Annapolis. He also announced that the 148!" Report of the
Rules Commttee was transmtted to the Court of Appeals, and a
hearing will be scheduled at a | ater date.

The Chair told the Commttee that M. Klein had sent in
an e-nmail in which he proposed anendnents to the Septenber
mnutes. The e-mail was distributed to the Comm ttee nmenbers.
The Reporter suggested that the third paragraph of M. Klein's
e-mai | comuni cation be changed into the third party voice and
inserted on page 75 of the mnutes. The m nutes were approved
as anmended.

Agendg Item 2. Consideration of proposed anmendnents to
certain
Ne;yles in Title 4, Crimnal Causes: Rule 4-331 (Mdtions for

Trial) and Rul e 4-341 (Sentencing —Presentence
| nvesti gati on)

The Chair stated that Del egate Sanmuel Rosenberg and
M chel e Nethercott, Esq. were present to discuss Rule 4-331.
Judge Johnson presented Rule 4-331 for the Commttee’'s

consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG
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AMEND Rul e 4-331 to add to subsection
(c)(2) an exception for DNA identification
testing and certain other scientific
evidence and to clarify that under section
(e) a hearing nust be held under certain
ci rcunst ances, as foll ows:

Rul e 4-331. MOTI ONS FOR NEW TRI AL

(a) Wthin Ten Days of Verdi ct

On notion of the defendant filed
within ten days after a verdict, the court,
in the interest of justice, may order a new
trial.

Cross reference: For the effect of a
nmoti on under this section on the time for
appeal see Rules 7-104 (b) and 8-202 (b).

(b) Revisory Power

The court has revisory power and
control over the judgnent to set aside an
unjust or inproper verdict and grant a new
trial:

(1) inthe District Court, on notion
filed within 90 days after its inposition
of sentence if an appeal has not been
perfected;

(2) inthe circuit courts, on notion
filed within 90 days after its inposition
of sentence.

Thereafter, the court has revisory power
and control over the judgnent in case of
fraud, m stake, or irregularity.
(c) Newly Discovered Evidence
The court may grant a new trial or

ot her appropriate relief on the ground of
new y di scovered evi dence which coul d not
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have been di scovered by due diligence in
time to nove for a new trial pursuant to
section (a) of this Rule:

(1) inthe District Court, on notion
filed within one year after its inposition
of sentence if an appeal has not been
perfected;

(2) inacircuit court, on notion filed
Wi thin one year after its inposition of
sentence or the date it receives a mandate
i ssued by the Court of Appeals or the
Courts of Special Appeals, whichever is
| ater, except that (A) if a sentence of
deat h was i nposed, the notion may be filed
at any time if the newy discovered
evi dence, if proven, would show that the
defendant is innocent of the capital crinme
of which the defendant was convicted or of
an aggravating circunstance or other
condition of eligibility for the death
penalty actually found by the court or jury
in inmposing the death sentence and (B) a
notion for a newtrial of a felony crine
may be filed at any tinme if the notion is
based upon DNA identification testing or
ot her generally accepted scientific
techni ques the results of which, if proven,
could show that the defendant is innocent
of the crinme for which the defendant was
convi ct ed.

Committee note: Newy discovered evidence
of mtigating circunstances does not
entitle a defendant to claimactual

i nnocence. See Sawyer v. Witley, 112 S.
Ct. 2514 (1992).

(d) Form of Motion

A notion filed under this Rule shal
be in witing and shall state in detail the
grounds upon which it is based. If the
def endant was sentenced to death and the
notion is filed nore than one year after
the circuit court receives the nmandate
i ssued by the Court of Appeals, the notion
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shall be under oath and shall state in
detail the newy discovered evidence
requi red by subsection (c)(2) of this Rule.

(e) Disposition

If there is no waiver by the
parties, Fhe the court shall afH+erd-the
defendant or counsel and the State's
Atterney—an—opportuni-ty—for hold a hearing
on a notion filed under this Rule, except
that if the notion is filed nore than one
year after the circuit court receives the
mandat e i ssued by the Court of Appeals, a
heari ng need not be held unless the notion
satisfies the requirenents of section (d)
of this Rule. The court may revise a
j udgnment or set aside a verdict prior to
entry of a judgnment only on the record in
open court. The court shall state its
reasons for setting aside a judgnment or
verdict and granting a new trial.

Cross reference: Code, Article 27, 88594
and 770.

Source: This Rule is derived from forner
Rule 770 and M D. R 770.



Rul e 4-331 was acconpani ed by the follow ng Reporter’s
Not e.

The proposed anmendnents to Rule 4-331
are twofol d.

Based on a request by Del egate Sanuel
Rosenberg, the Crim nal Subcommttee is
recomendi ng a change to Rule 4-331 (c¢)(2)
to add another exception to the rule that a
court may not grant a new trial or other
appropriate relief on the ground of newy
di scovered evidence if the notion for a new
trial was not filed wthin a year after the
i nposition of sentence. The exception is
for newly discovered evidence based upon
DNA identification testing or other
general ly accepted scientific techniques
the results of which, if proven, could show
that the defendant is innocent of the crine
for which the defendant was convi ct ed.

This change is pronpted by ongoi ng advances
in DNA technol ogy which may have occurred
or may occur nore than a year after
crimnal trials.

The case of Jackson v. State, 358 M.
612 (2000), filed May 10, 2000) pointed out
sonme anbiguity as to whether section (e) of
Rul e 4-331 provides an automatic hearing
when a notion for a newtrial is filed.
The Court of Appeals held that in the
absence of a waiver by the parties, the
court nust conduct a hearing. The Crim nal
Subconmittee is recommendi ng a change to
t he | anguage of section (e) to clarify this
hol di ng.

Judge Johnson expl ained that the Crimnal Subconmttee is
proposing to add a new provision to subsection (c)(2) which
woul d allow a notion for a new trial beyond one year after the

i nposition of sentence if the notion is based upon DNA



identification testing or other accepted scientific techniques
the results of which, if proven, could show that the defendant
is innocent of the crinme for which the defendant was

convi ct ed. Del egat e Rosenberg noted that he had introduced
House Bill 1080 which was simlar to the proposed change to
Rul e 4-331. Robert Dean, Esq., a nenber of the Rules
Commttee, had referred Del egate Rosenberg to Rule 4-331, so
he presented the proposed change to the Crimnal Subcommttee.
The Rule reflects the | anguage of the proposed statutory
change, except that the Rule change is nore specific,
pertaining directly to DNA evidence or generally accepted
scientific evidence. Delegate Rosenberg said that he is in
agreenent with the proposed | anguage to be added to Rule 4-
331. If the change were nade, there would be no need for

| egi sl ative action.

M. Brault asked why there was an unfavorabl e report of
House Bill 1080. Del egate Rosenberg answered that this can
happen with first-tine legislation. He noted that Del egate
Vallario was in agreenment with the Subcommttee’ s proposed
Rul e change. Judge Johnson remarked that the basis of the
di scussion at the Subcomm ttee was that a defendant should be
able to bring in newy discovered excul patory DNA evi dence.
The Vice Chair comented that this would be appropriate when

the defendant is not guilty of the crime. Judge Johnson
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responded that the Subcomm ttee proposes to use the word
“innocent.” The Chair pointed out that in the Kirk
Bl oodsworth case, the DNA evi dence excluded Bl oodsworth as the
perpetrator of the crinme. The Reporter stated that Bob Dean
had called her to suggest that the word “coul d” shoul d be
changed to the word “should.” She observed that this change
woul d conform the | anguage of subsection (c)(2)(B) to the
| anguage of subsection (c)(2)(A). The Commttee agreed by
consensus to this change. The Chair comrented that sone
peopl e are given long prison sentences even if convicted of a
m sdenmeanor, and he asked if it would be harnful if the
| anguage “of a felony crine” were deleted. An exanple of this
woul d be a | ong sentence for an assault conviction. Judge
Hel | er expressed her agreenent with the Chair’s suggestion.
The Comm ttee agreed by consensus to the deletion of the
| anguage “of a felony crinme” from subsection (c)(2)(B) of Rule
4- 331.

The Chair pointed out that under the holding of a recent

case, Skok v. Maryland, = M. __ (No. 22, Septenber Term

1999, filed Cctober 10, 2000), a defendant can use the wit of

coram nobis to reopen a m sdeneanor drug case because there

was al | egedly sonething procedurally wong with the way the

defendant’s guilty plea was accepted. The wit of coram nobis

may be applicable to reopening cases because of newy
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di scovered DNA evi dence.

M. Bowen remarked that Del egate Rosenberg pointed out
that the change to subsection (c)(2) is limted to scientific
evi dence and to any crine of the which the all eged perpetrator
is innocent. M. Nethercott said that at the noment two
states, Illinois and New York, have enacted anmendnents to
their crimnal code which are simlar to the change proposed
to Rule 4-331. One aspect of this matter which the Rul e does
not address is what happens when the defendant finds out that
t he evidence exists and has been tested, but the |aw
enforcenent agency is not willing to rel ease the evidence.
She said that she is not aware of any cases like this, but it
may be a probl em down the road. The Illinois and New York
statutes provide that the petitioner can obtain the assistance
of the court in ordering that the evidence be rel eased. The
Chair said that the courts have that inherent power, and this
is consistent with case law. Judge Smth remarked that he
coul d not imagi ne denying such a notion. Judge Johnson
commented that he had a case on post conviction where the
police had been ordered to search for a weapon and had found
it, but a party to the case clained it never existed. The
Chair reiterated that the court has the power to order that
evi dence be released, and it is not necessary to expressly

provide this in the Rule.
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M . Hochberg inquired as to why the notion does not have
to be under oath. M. Brault asked how one woul d make a
notion under oath. The Vice Chair pointed out that notions
are made under oath in Rule 4-252. She suggested that the
Subconmm ttee could consider Rule 4-252 in determ ning whet her
a notion should be filed under oath in Rule 4-331. The Chair
asked if the Rule should be sent back to the Subcomm ttee, and
the Commttee was of the opinion that it should not be sent
back. The Conm ttee approved the changes to subsection (c)(2)
as anmended. The Vice Chair suggested that, w thout del ayi ng
this rule change, the Crimnal Subcommttee could | ook at the
i ssue of when an oath should be required in Rules 4-252, 4-
331, and the other Rules in Title 4. The Conmttee agreed by
consensus.

Turning to section (e), Judge Johnson expl ai ned that the
Subconmittee is proposing to clarify that a hearing is

required pursuant to the decision of Jackson v. State, 358 M.

612 (2000), which had pointed out sone anbiguity as to whet her
section (e) of Rule 4-331 provides an automati c hearing when a
notion for a newtrial is filed. The Vice Chair questioned as
to how the hearing is waived, and Judge Johnson replied that

it is waived if no one asks for a hearing. Judge Heller noted
that waiver in crimnal proceedings can be different. Counsel

or the defendant can expressly so state, or it may be
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necessary to cone to the courtroomto waive the hearing.
Anot her way to acconplish the concept of a waiver is to delete
the introductory | anguage of section (e) which reads: “[i]f
there is no waiver by the parties” and substitute in its place
the I anguage “[i]f a hearing is requested by a party.” The
Vice Chair pointed out that one of the anmbiguities in the
exi sting | anguage of the Rule is the nmeaning of the phrase
“[t]he court shall afford the defendant or counsel and the
State’s Attorney an opportunity for a hearing” when there is
no other place in the Rule providing how the hearing happens.
M. Bowen conmented that if the introductory |anguage of
section (e) is changed as Judge Hel |l er suggested, the second
part of section (e) will have to be changed to be consistent.
Sections (d) and (e) will have to be worked on together. The
Vice Chair stated that the Style Subcommttee can take care of
this. The Chair stated that Rule 4-331 was approved as
anmended. He thanked Del egate Rosenberg and Ms. Nethercott for
attendi ng the neeti ng.

Judge Johnson presented Rul e 4-341, Sentencing —

Presentence I nvestigation, for the Conmttee’s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-341 to add an exception
to the confidentiality requirenment, as
fol |l ows:

Rul e 4-341. SENTENCI NG - - PRESENTENCE
| NVESTI GATI ON

Before inposing a sentence, if
required by law the court shall, and in
ot her cases nmay, order a presentence
investigation and report. A copy of the
report, including any recommendation to the
court, shall be mailed or otherw se
delivered to the defendant or counsel and
to the State's Attorney in sufficient tine
before sentencing to afford a reasonabl e
opportunity for the parties to investigate
the information in the report. The
presentence report, including any
recommendation to the court, is not a
public record and shall be kept
confidential as provided in Code,
Correctional Services Article, 86-112,
unl ess admtted i nto evidence.

Cross reference: See, e.g., Sucik v.
State, 344 Md. 611 (1997). As to the
handling of a presentence report, see Ware
v. State, 348 Md. 19 (1997) and Haynes v.
State, 19 Md. App. 428 (1973).

Source: This Rule is derived from former
Rule 771 and MD.R 771

Rul e 4-341 was acconpani ed by the follow ng Reporter’s
Not e.
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Mary R Craig, Esq., who represents
t he Sunpapers, requested a change to the
confidentiality provision of Rule 4-341.
She pointed out that the decision of
Balti nore Sun v. Thanos, 92 Md. App. 227

(1992) held that a presentence report is
required to be admtted into evidence in
t he sentenci ng phase of a capital case.
She contends that once the presentence

report i

s admtted into evidence, the

public has a First Anmendnment right to

review i
poi nt ed

t. The Crimnal Subcommttee
out that 86-112 of the Correctional

Services Article allows a court to order
that the report is not confidential. The

Subconmi

ttee felt that the judge can decide

if the report is adm ssible pursuant to the

statute

and case law. The Subcommittee

recommends naki ng the change suggested by

Ms. Crai
“unl ess
of Rule

g, which is to add the | anguage
admtted into evidence” at the end
4-341.

Judge Johnson expl ai ned that counsel for The Baltinore

Sun, Mary R Craig, Esqg., had asked that Rule 4-341 be changed

to provide that if the pre-sentence investigation report (PSl)

has been admtted

public. This woul

into evidence, it would be available to the

d be an exception to the rule that the pre-

sentence report is confidential. The Chair said that a | awer

for the newspaper

brought this up in the context of a capital

case. The perception of The Sunpapers was that a conflict was

created if the PS|
it is not avail abl
the PSI report is

| nformati on Act.

report is admtted in a capital case, but
e to the public. The Vice Chair noted that
not a public record under the Public

Judge Johnson observed that there is no
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conflict wwthin the Rule. The Rule provides that if admtted
into evidence, the PSI report is available to the public and
is given to the jury. The Vice Chair comented that the view
of Ms. Craig is not that the PSI should be a public record,
but that it should be available to the press. Judge Johnson
said that this is dealing with a capital case. The jury is
given the evidence that it will be considering, and this is
given to the public. Judge Smth suggested that the |anguage
“in a capital case” be added at the end of the | ast sentence
of Rule 4-341. Judge Heller remarked that up until now, the
PSI report has not been public record, but it can be

i ntroduced into evidence. The Chair suggested that the

| anguage could be “unless received into evidence during the
sent enci ng proceeding.” Judge Johnson reiterated that only
capital cases are being discussed.

The Chair asked if the Rule is acceptable to the
Committee with the addition of the |anguage “in a capital
case” at the end of the last sentence. By consensus, the
Comm ttee approved the rule as anended.

Agenda Item 1. Consideration of proposed anmendnents to Rule
16-813, Maryl and Code of Judicial Conduct. (See Appendix 1)

The Chair explained that when the revised Judici al
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Disabilities Conm ssion Rules were considered by the Court of
Appeal s, the Court asked that the Commttee reconsider the
Code of Judicial Conduct. The revised Code will be presented
to the Court by the Judicial Ethics Commttee, and not by the
Rules Commttee. The Rules Commttee will | ook over the Code
of Judicial Conduct and present reconmendations to the
Judicial Ethics Commttee, who w il make their suggested
changes with the benefit of the Rules Commttee’s
reconmmendati ons.

The Chair presented the Code of Judicial Conduct for the
Commttee’s consideration. (See Appendix 1). He said that
text of the Preanble is fairly consistent with the ABA
Preanbl e. The changes in the Preanble involve reorganizing
sone of the sentences to try to nake it clearer that every
viol ation of the Code does not result in disciplinary
sanctions. There are requirenents in the Code that a single
violation of a rule may be serious enough to result in a
di sci plinary sanction, but not all violations automatically
result in disciplinary sanctions. Judge Adkins suggested that
in the second paragraph of the Preanble, the | anguage which
reads: “broad statenents called Canons” could be changed to
“specific statenents of conduct.” The Reporter pointed out
that M Peter Mser, Esq., a consultant to the General Court

Adm ni strati on Subcomm ttee, had sent in two letters on
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Cct ober 16, 2000, copies of which had been distributed at
today’s neeting. (See Appendix 2.) In one of the letters M.
Moser had nmade the suggestion to delete the | anguage fromthe
Preanbl e which reads “broad statenments called” and substitute
inits place the | anguage “specific rules set forth in.” He
al so suggested that the remai nder of the sentence read as
follows: “Canons, a term nol ogy section, and Coments.” M.
Bowen suggested that the |anguage should be “a term nol ogy
section, Canons, and Comments.” The Commttee agreed by
consensus to these changes, substituting M. Bowen’'s
suggestion for M. Mser’s second suggesti on.

The Vice Chair asked if the language in the third
par agraph of the Preanble which reads “Wether disciplinary
action is appropriate, and the degree of discipline to be
i nposed, should be determ ned through a reasonabl e and
reasoned application of the text and shoul d depend on such
factors as...” is consistent with the | anguage of Rule 16-803
(g), the definition of “sanctionable conduct.” Judge Smith
answered that he felt that the definition of “sanctionable
conduct” is consistent with the |anguage in the Preanble, and
the Chair agreed.

Directing the Comrittee’s attention to page A-4 of
Appendi x 1, M. Bowen pointed out that M. Mser asked for a

change in the definition of the word “fiduciary” in section
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(b) of the “Term nol ogy” provisions. M. Mser proposed that
the first sentence of section (b) would read as foll ows:
““Fiduciary’ includes such relationships as trustee, attorney-
in-fact by power of attorney, personal representative, and
guardian.” The Commttee agreed by consensus to this change.

M. Bowen suggested that in section (c) on page A-4,
qguot ati on marks shoul d be placed around the words “Know ngly,
know edge, known, or knows.” The Conmmittee agreed by
consensus with this suggestion.

The Vice Chair asked if the Code of Judicial Conduct wll
go to the Style Subcommttee. The Chair answered in the
affirmati ve.

The Chair pointed out that M. Mser had suggested a
change to the Reporter’s note to the Term nol ogy provisions on
page A-5. The Commttee agreed by consensus to this change.

The Vice Chair remarked that she renmenbered the concern
of the Court of Appeals about the use of the words “shoul d”
and “shall” in the Code of Judicial Conduct. When the
Judicial Disabilities Conm ssion Rules were transmtted to the
Court of Appeals, the Commttee transmtted with thema new
Preanbl e whi ch was proposed to be added to the Code of
Judi ci al Conduct to clarify the issue of the word “shoul d” vs.
the word “shall.” The Reporter commented that the Court did

not want to consider the proposed clarification in the
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Preanbl e wi t hout having | ooked at the entire Code of Judicial
Conduct, so the Court remanded the Preanble to the Conmittee.
The revision of the Code of Judicial Conduct is based on the
ABA Model Code of Judicial Ethics. Judge Smith added that M.
Moser was the driving force behind the suggested changes.

The Chair noted that M. Moser had pointed out that in
section (B) of Canon 2 on page A-7, in the second sentence the
word “should” is to be changed to the word “shall.” The
Comm ttee agreed by consensus to this change.

Turning to section (C) of Canon 2 on page A-9, M.
Hochberg questioned as to whether the word “invidi ous”
describing racial discrimnation is atermof art. The Chair
responded that the use of this word prevents situations such
as African-Anerican judges being accused of violating Canon 2C
because they belong to the Monunental Bar Association. Judge
Kapl an remarked that there is legal discrimnation and there
is illegal discrimnation. The Chair stated that “invidious
discrimnation” is an inportant termw th a specific meaning,
and it should not be taken out. Judge Smith noted that this
term has not been changed fromthe current Rules. Referring
to the | anguage of the Comment at the top of page A-10, M.
Brault observed that the |anguage “it is hardly unlikely”
means that it is likely. The Chair suggested that the word

“hardly” be deleted. M. Bowen said that it could read “it is
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highly unlikely.” The Commttee agreed by consensus to del ete
the word “hardly.”
The Vice Chair expressed the view that in place of the

| anguage “particul ar congregation” the |anguage “certain
organi zati on” should be substituted. The Reporter noted that
the word “congregation” ties into the religious aspect of the
organi zation. The Vice Chair suggested that the exanples in
t he Comrent shoul d be taken out altogether. The Chair
suggested that the | anguage could read: “Certain
congregati onal brotherhoods and sisterhoods may wel |l be
restricted to persons belonging to a particular congregation.”

M. Brault proposed that the term “bow ing | eagues” should be
taken out. Judge Cooksey said that the point was that
religious congregations and certain types of organizations
affiliated with religious congregations could be viewed as
discrimnatory. That was the historical point of giving that
type of exanple which is inclusive rather than exclusive. The
Vice Chair comented that the point is not that a religious
organi zation is per se discrimnatory, but that the second
sentence of the new material in the Comment to Canon 2C nay be
construed that way. The Chair suggested del eting the | anguage
whi ch reads “belonging to the particul ar congregation,” but

M . Bowen expressed the view that this woul d broaden the

category too nmuch. The Vice Chair suggested that the exanples
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could be deleted. The Reporter pointed out that this |anguage
isin the current Rule now, but it is being noved to another
pl ace.

Judge Cooksey said that the | anguage of the Coment to
Canon 2C had been enacted with great difficulty. 1t had to be
presented to the entire Judicial Conference on two occasions
over a period of years by the Ethics Commttee. 1t has been
studied at great length, and is reconmmended by the ABA. The
current |anguage is what the ABA recommends and continues to
recommend. Judge Adki ns suggested that the | anguage shoul d
be retai ned, except the word “hardly” should be deleted from
t he second sentence. The Chair stated that the shaded
| anguage wi Il not be changed, except for the deletion of the
word “hardly.” M. Bowen suggested that in the third Iine,
the word “the” should be changed to the word “a,” so that the
| anguage woul d read “belonging to a particul ar congregation.”
The Comm ttee agreed by consensus to this change.

The Vice Chair inquired as to why sone of the |anguage is
in bold type. Judge Cooksey answered that these are defined
termns. The Reporter added that this is simlar to the
products liability forminterrogatories. The ABA uses an
asterisk, but it is clearer to bold the | anguage to indicate
that where a phrase that is a defined term begins and ends.

Turning to Canon 3 on page A-12, M. Lemmey pointed out
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that in Canon 3A (5), the current |anguage includes the word
“full” before the | anguage “right to be heard.” He said that
he was not sure whether the Subcomm ttee intended to delete
the word “full” fromthe revised draft. Wthout the word
“full,” the | anguage i s weakened. The Chair responded that
every pro se litigant whose redundant or irrelevant
presentation is shortened by a judge will say that he or she
did not receive a full right to be heard.

The Vice Chair suggested that in section (a) of Canon 3A
(5), the word “where” should be changed to the word “if.” The
Comm ttee agreed by consensus with this change. The Vice
Chair asked what the word “pronptly” in subsection (a)(ii)
nodi fies -- making the provision or notifying the parties.
The Committee did not suggest a change to this provision.

Judge Hel |l er questioned as to why subsection (b) of Canon
BA (5) islimted to disinterested experts on the |aw and does
not pertain to other experts. The Reporter replied that this
applies to ex parte matters concerning the aw. The Chair
said that a judge can discuss the | aw ex parte but cannot get
into the facts.

The Vice Chair suggested that in section (d), the word
“may” shoul d be noved so that it is before the word “confer.”
The begi nning | anguage of section (d) would read as foll ows:

“A judge, with the consent of the parties, may confer....”.
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The Comm ttee agreed by consensus to this change. The Chair
poi nted out that in the second paragraph of the Comment after

section (f), the word “shall” should be changed to the word

nust,” because M. Mser had recommended that the comments
use the word “nust” instead of “shall.” The Commttee agreed
by consensus to this change.

Judge Vaughan noted that in the third paragraph of the
Comment after section (f), the words “the party” which appear
the second tinme should be noved, so that the | anguage woul d

read as foll ows: or the party if the party is
unrepresented, who is to be present...”. The Chair clarified
that this provision neans that if the party is represented,
notice is given to the attorney. The Conmttee agreed by
consensus to this change.

M. Brault pointed out that, on page A-15, the seventh
par agr aph of the Comment after section (f) appears to say that
whenever a court asks for proposed findings of fact and
conclusions of law, the findings can be submtted w thout a
response fromthe other side. The Vice Chair suggested that
t he | anguage could be “A judge may request both parties to
submt...”. M. Brault suggested that the |anguage could read
as follows: “A judge may request one party to submt...”.

The Comm ttee agreed by consensus to this change.

M. Bowen commented that currently there is a free-
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standing rule pertaining to nepotismand favoritism He asked
why, on page A-19, the Subconmittee is breaking this up into
two sentences. The Vice Chair expressed the opinion that the
sent ence about nepotism and favoritism mkes nore sense as the
first sentence. M. Bowen suggested that the original

| anguage be retained. The Vice Chair noted that the | ast
sentence of Canon 3B (4) pertains only to appointees. The
Chair suggested that the second sentence be noved to Canon 3B
(1) so that it would read as follows: “A judge shal
diligently discharge the judge s adm nistrative
responsibilities wthout bias, prejudice, nepotism or
favoritism and shall cooperate with other judges and court
officials in the admnistration of court business.” The

Comm ttee agreed by consensus to this change.

M . Bowen suggested that in Canon 3B (3), on page A-19,
the word “assure” should be changed to the word “ensure.” The
Commi ttee agreed by consensus to this change.

Turning to Canon 3E, begi nning on page A-26, the Chair
expl ai ned that the Subcomm ttee had di scussed this very
t horoughly. The question is if this provision is adequate.
There are situations in which notification of the Judicial
Disabilities Conmission is required. The Canon provides a
chance for one judge to take appropriate corrective neasures

short of notifying the Judicial Disabilities Conm ssion when
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that judge notices a problemw th another judge. The Conment
expl ai ns the kinds of measures avail able. Judge Adkins

poi nted out that the provisions concerning judges and
attorneys are not parallel. M. Brault noted that some of the
| anguage in Canon 3E (2) is taken directly fromRule 8.3 of
the Lawyers’ Rul es of Professional Conduct. Judge Adkins said
that the |anguage in Canon 3E (1) which reads “facts known to
that judge that raise a substantial question as to another
judge’'s fitness for office where corrective neasures are not
appropriate, or if attenpted, were not successful” was added
by the Subcommttee. Wen a judge knows of another judge’s

m sconduct, the first judge is not required to report the

m sconduct, but may attenpt corrective neasures first. |If a

j udge knows of an attorney’s m sconduct, the judge should go
to the Attorney Gi evance Conm Ssion.

M. Lemmey renarked that there nay be a problemw th the
concept. A judge in Maryland is by definition an attorney,
and a col | eague judge could report the other judge to the
Attorney Gievance Comm ssion. M. Brault responded that
there is a difference between a | awyer’ s honesty,
trustworthiness, or fitness as a |lawer and being fit for
judicial office. The distinction should remain. M. Hochberg
asked why the word “should” is used in the first sentence of

Canon E(1) instead of the word “shall.” The Chair answered
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that the word of choice is “should,” because the judge who
observes the unprofessional conduct of another judge can
decide his or her course of action, while a judge who knows of
facts that raise a question as to another judge's fitness for
office shall informthe Judicial D sabilities Conm ssion.

The Chair drew the Conmttee’s attention to Canon 4,
begi nni ng on page A-29. Judge Adkins noted that the Conment
to Canon 4B on page A-30 is inconsistent with the text which
provi des that the judge may participate in non-legal matters.
The third sentence of the Comment is a hol dover from an ol d
provision stating that a judge could not participate, except
in certain circunstances. The Chair said that expressing
opposition to the persecution of |awers and judges in other
countries is a legal or political matter. Judge Adkins
pointed out that if, under Canon 4B, a judge can participate
in a non-legal matter, the third sentence of the Comment is
not needed. The Comment seens |imting. The Chair remarked
that the Coorment is illustrative. It is fromthe ABA Judge
Adki ns observed that the ABA particul ari zed one thing. Judge
Smth suggested that the third sentence of the first paragraph
of the Comment to Canon 4B be deleted. The Committee agreed
by consensus to this suggestion.

Turning to Canon 4C on page A-31, M. Bowen asked why the

word “judiciary” was taken out. H's view was that it was the
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nost inportant itemlisted, and it should not have been
deleted. M. Brault suggested that the word “judiciary” be
put back in Canon 4C, and the Comm ttee agreed by consensus to
t hi s change.

The Reporter said that in his second nenorandum M.
Moser had addressed how t he proposed | anguage of Canon 4C 3
(a) differs fromthe parallel ABA provision. Judge Heller
noted that the Subcomm ttee had di scussed whether it is
appropriate for judges to sit on hospital boards. She had
reflected on this issue, and her view was that the Canon
shoul d not prohibit judges fromsitting on hospital boards.

Judge Johnson commented that sonme hospitals are “for profit”
and need to be distinguished fromthe “not for profit”
hospitals. M. Brault remarked that he did not know of many
“for profit” hospitals. The Chair pointed out that the issue
is the public’s perception. Soneone may sue Johns Hopki ns
Hospital, and it is difficult if prom nent nmenbers of the
judiciary are on the board of directors of the hospital.
Judge Heller inquired as to why hospitals are being singled
out of all the possible lists of organizations. The Chair
answered that hospitals are the organi zations nost often being
sued. Judge Cooksey observed that judges should not put

t hensel ves in the position of having to recuse thensel ves

frequently. A judge who frequently hears nedical nal practice

-27-



cases probably should not sit on the board of a hospital.

The Chair noted that the | anguage of subsection (a)(i) of
Canon 4C 3 which reads “will be regularly engaged in adversary
proceedi ngs in any court” does not mean that the organization
is regularly being sued. M. Bowen pointed out that the added
| anguage whi ch provides that a judge shall not participate “as
a menber” of a civic or charitable organization is broader
than the current | anguage. The Vice Chair said that under the
ABA provision, a judge could sit on the board of Johns Hopkins
Hospital if the judge does not frequently hear cases involving
the hospital. The Chair suggested that the | anguage of

subsection (a)(i) could read: “wll regularly initiate
adversary proceedings in any court.” It is not the fault of
the judge who is on the board of an organi zation if other
peopl e sue the organi zation. This issue was di scussed when
the Attorney Disciplinary Rul es were being considered.

Judge Kaplan comented that so many judges sit on boards
that there would be no one to hear the cases if the judges
have to constantly recuse thenselves. The Chair stated that
the Subcomittee reconmmended the | anguage because of the
hi story. The Ethics Comm ttee had been concerned about this
and wanted to have the sane kind of |anguage. Judge Adkins

noted that the ABA | anguage of subsection (a)(ii) is “deals

with people who are referred to the organi zati on by the court
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on which the judge serves or who otherwise may |ikely cone
before that court.” Judge Cooksey expressed the opinion that
the ABA | anguage is clearer. Judge Adkins suggested that the
word “frequently” could be substituted for the word
“regularly.” M. Brault added that the word “frequently” has
a legislative history in the ABA. The word was chosen with

t he express purpose of narrowing it down. Ms. Smear man
observed that the ABA does not prohibit a judge from
participating as a nenber. M. Brault remarked that service
by judges as trustees of non-profit hospitals is a recurring
problem The ABA's viewis that this is not prohibited, but
it requires caution.

The Chair said that organizations such as the Wnen's Law
Center would not be affected by Canon 4C (3)(a), but it may
affect the House of Ruth. Judge Cooksey commented that it is
a trenendous risk for a judge to be on the board of a
hospi tal . M. Brault questioned whether there have been any
rulings fromthe Ethics Commttee as to judges serving on
hospi tal boards. Judge Cooksey responded that there have
not been any rulings on this.

Judge Kapl an noved to adopt the | anguage recomrended by
t he Subcommittee. The notion was seconded, and it carried
with seven in favor, three opposed, and one abstention.

M . Bowen pointed out that on page A-35 in Canon 4C
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(3)(c), at the end of subsection (iii), the word “and” should
be added, and at the begi nning of subsection (iv), the word
“shall” should be added. The Conm ttee agreed by consensus to
t hese changes.

Turning to Canon 4D that begins on page A-37, the Vice
Chair commented that she does not |ike the Coments being
placed in the mddle of the Rules. The Reporter said that the
cl ean copy of the Rules is easier to read. M. Bowen
suggested that on page A-41 in subsection (3)(b) of Canon 4D
t he | anguage which reads “fam |y nmenber of a judge residing in
t he judge’ s househol d” and in the Comment after subsection
(3)(d), the language which reads “nmenber of the judge’'s famly
living in the judge s househol d” should be bolded to indicate
the | anguage is defined in the Term nol ogy section. The
Comm ttee agreed by consensus to this suggestion.

The Reporter pointed out that M. Mser had suggested the
del etion of the follow ng | anguage in Canon 4E (1) on page A-
44: “executor, adm nistrator, or other personal
representative, trustee, guardian, attorney in fact, or other”
whi ch woul d | eave only the word “fiduciary” in the Rule. The
| anguage can be del eted because “fiduciary” is a defined term
The Conmmi ttee agreed by consensus to make this change.

Judge Adkins remarked that the Commttee note to Canon 4E

has sonme confusing | anguage. She suggested that in the third
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sentence of the note the | anguage “in any other proceedi ng”
shoul d be added after the word “inpartiality.” The Reporter
said that this sentence had been added by the Subcomm ttee.
The Chair suggested that |anguage coul d be added expl ai ni ng
that there is a recusal requirenent. The Reporter suggested
that the sentence is not necessary and could be deleted. The
Comm ttee agreed by consensus to this suggestion.

The Chair drew the Conmttee’s attention to Canon 4F on
page A-46. Judge Vaughan asked how this relates to retired
judges. M. Brault answered that Canon 6C provides that Canon
4F does not apply to retired judges.

There was no di scussion of Canon 4G Turning to Canon 4H
t hat begi ns on page A-48, the Chair commented that when the
Court of Appeals was considering the Judicial Disabilities
Commi ssion Rul es, the judges had expressed sone concern about
honoraria. Judge Cooksey noted that the |anguage of the
Comment to Canon 4H seens to conflict with State | aw which
provi des that a judge can accept certain limted honoraria but
no ot her conpensation. The Vice Chair inquired as to why the
Comment is being proposed. The Chair said that the
| egi sl ature passes many |l aws pertaining to judges, but it did
not consi der whether there is a judicial right to reasonabl e
rei mbur senent .

The Chair asked how Canon 4H violates the State | aw
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Judge Cooksey answered that the definition of “honoraria” is
in conflict. The Chair suggested that the Comrent coul d be
noved. The Rul e does not refer to the term“honoraria;” only
the Coment refers to it. M. Lemey pointed out that the
State Ethics Law requirenent that judges have to report
paynents puts the judges in a bad position. |f they report
the paynents, they could get in trouble for violating the
Ethics Law. M. Brault observed that a judge is subject to
the State Ethics Law.

The Vice Chair suggested that the tagline to Canon 4H
shoul d be changed to: “Conpensation and Rei nbursenent.” The
Comm ttee agreed by consensus to this change. Judge Smth
asked about judges teaching bar review courses, traveling
around the country as part of the faculty. Judge Vaughan
noted that this is different than nmaking a speech. Judge
Hel | er suggested that Canon 4H be left as it is, but subject
to the provisions of the State Ethics Law. The Vice Chair
expressed the view that it would be hel pful to know nore about
the State Ethics Law. M. Bowen remarked that the Rule
provi des that extra-judicial activities are permtted by this
Code. He suggested that the Rule could list which activities
are permtted. The Chair stated that the Corment will tie
into the relevant portion of the Ethics Law

After the lunch break, the Chair said that he wanted to
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t hank the consultants who had hel ped with the Judicial Ethics
Rul es. They included: Judges Cooksey and Adkins, Caire
Snmearman, Esq., and M Peter Mser, Esq. The Vice Chair
commented that the Ethics Commttee can change the Rul es
before they are sent to the Court. The Chair said that if
menbers of the Rules Committee are not in agreenent with the
changes nmade by the Ethics Commttee, the Rules Commttee
menbers will have the opportunity to speak to the changes.
The proposal for revision that is sent to the Court of Appeals
will come fromthe Ethics Conmttee. Judge Johnson expressed
the concern that if the Rules Conmttee is recommendi ng t hat
the State Ethics Law be trunped, that decision should not be
made at a neeting with neither of the |egislators present.
The Chair noted that the reference to “honoraria” in the
Comment has been del et ed.

The Chair drew the Commttee' s attention to Canon 5,
begi nni ng on page A-52. M . Bowen observed that the |anguage
in Canon 5C on page A-54 which reads “when a newl y appointed
judge to that court becones a ‘candidate’ in the sane general
election” is not clear. The Vice Chair said that this neans
t hat everyone becones a candidate at that tine. The Chair
suggested that the second sentence could end after the word
“retention.” M. Lemmey pointed out that if the phrase at the

end of the second sentence is elimnated, the newy appointed
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j udge can begi n canpai gning the day he or she is appointed,
but his or her colleague will have to wait until two years
before the election. Judge Heller asked if a newy appointed
j udge becones a candi date nore than two years after the
judge’s appointnent. M. Brault said that he was not sure the
wor di ng was correct. An incunbent judge may have 14 years
left on his or her term M. Lemmey explained that this
pertains to the sane general election. The Reporter inquired
as to whether the | ast phrase of the second sentence is to be
del eted. There was no notion to change Canon 5C.

The Chair drew the Commttee's attention to Canon 5D on
page A-55. Judge Vaughan asked if a |lawer who files for a
judicial position but is unsuccessful is precluded from
judicial discipline. The Chair answered that he thought that
that was the case. The Chair pointed out that on page A-56,
M. Moser suggested a change to the Reporter’s Note.

The Chair drew the Commttee' s attention to Canon 6 that
begi ns on page A-57. He noted that M. Mser, in his letter
of Cctober 16, had suggested a change to Canon 6D, so that it
woul d read as follows: “A person to whomthis Code becones
applicable shall conply immediately with all provisions of
this Code except Canons 2C, 4D (2) and 4E, shall conmply with
t hese sections as soon as reasonably possible, and shall do so

in any event as to Canon 2C within two years and as to Canons
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4D(2) and 4E within one year.” The Comm ttee agreed by
consensus to this change.

The Vice Chair pointed out the use of the word “shall” in
Canon 6D. She asked if it is possible that there is a
violation of a rule worded as nmandatory by using the word
“shall,” but the violation is not the subject of a proceeding
by the Judicial D sabilities Conm ssion. The Chair answered
t hat under the definition of “sanctionable conduct” in Rule
16-803, a violation of a “shall” rule does not automatically
result in proceedings.

The Chair drew the Commttee' s attention to Canon 7
begi nni ng on page A-59. There was no di scussion of Canon 7.

The Chair said that wth respect to Canon 4H, the
Comm ttee had decided to |l eave the text as it appears in the
package of Rules, but add a reference to the State Ethics Law
to the Cooment. M. Bowen asked when Canon 4H woul d be
styled. The Chair replied that the Court of Appeals has asked
that the Judicial Ethics Rules be styled before they go to the
Ethics Commttee. M. Veronis remarked that the next neeting
of the Judicial Ethics Conmittee will be on Decenber 7", and
the Rules are on the agenda of that neeting. The Chair
commented that the current | anguage of the Conment nmay cause a
problem M. Lemmey noted that it is preferable to rewite

the Comrent while |looking at the State Ethics Law. The Chair
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guestioned whether the entire Rule should be redrafted. Judge
Kapl an observed that conpensation of judges, including
teaching in | aw school s and bei ng conpensated and rei nbursed,
has never been a problem |If the reference to “honoraria” is
renmoved fromthe Coment, it would read nore clearly and
correctly. M. Bowen added that the Rule is correctly
witten, since there are no references to “honoraria.” The
problemis with the Conment, and it can be cured by taking out
the reference to “honoraria.” M. Bowen noved to keep the
Rul e as it appears and change the Comment by referring to the
rel evant section of the State Ethics Law. The notion was
seconded, and it carried with one opposed. The Chair stated
that the Style Subcommttee will rewite the Comment.

The Chair adjourned the neeting.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AVEND Rul e 16-813, as foll ows:

Rul e 16-813. MARYLAND CODE COF JUDI Cl AL CONDUCT

Pr eanbl e

Qur legal systemis based on the principle that an
i ndependent, fair, and conpetent judiciary will interpret and
apply the laws that govern us. The role of the judiciary is
central to Anerican concepts of justice and the rule of |aw
Intrinsic to all sections of this Code are the precepts that
j udges, individually and collectively, must respect and honor
the judicial office as a public trust and strive to enhance
and mai ntain confidence in our |egal system The judge is an
arbiter of facts and law for the resolution of disputes and a
hi ghly visible synbol of governnent under the rule of |aw
The Code of Judicial Conduct consists of broad statenents
call ed Canons, and Comments. The text of the Canons is
authoritative. The Coments, by explanation and exanpl e,
provi de gui dance with respect to the purpose and neani ng of
t he Canons. The Comments are not intended as a statenent of

addi ti onal rul es.
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It is not intended that every transgression of the Code
wWill result in disciplinary action. Wether disciplinary
action is appropriate, and the degree of discipline to be
i nposed, should be determ ned through a reasonabl e and
reasoned application of the text and shoul d depend on such
factors as the seriousness of the transgression, whether there
is a pattern of inproper activity, and the effect of the
i nproper activity on others or on the judicial system

The Canons are rules of reason. They should be applied
in the context of all relevant circunstances and in a manner
that is consistent with constitutional requirenents, statutes,
ot her court rules, and decisional |law. The Code is to be
construed so as not to inpinge on the essential independence
of judges in making judicial decisions.

The Code is designed to provide guidance to judges and
candi dates for judicial office and to provide a structure for
regul ati ng conduct through disciplinary agencies. It is not
designed or intended as a basis for civil liability or
crim nal prosecution. The purpose of the Code woul d be
subverted if the Code were invoked for nere tactical advantage
in a proceedi ng.

The Code is intended to state basic standards for the
conduct of all judges and to provide guidance in establishing

and mai ntai ni ng high standards of judicial and personal
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conduct .
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Ter m nol ogy

Terms explained below are noted in boldface type in the
Canons and Comments where they appear. In addition, the
Canons where terms appear are referred to after the
explanation of each term below.

(a) Significant Financial Interest

“Significant financial interest” nmeans (1) ownership of
an interest as the result of which the ower has received
within the past three years, is currently receiving, or in the
future is entitled to receive, nore than $1, 000 per year; or
(2)(i) ownership of nore than 3% of a business entity; or (ii)
ownership of securities of any kind that represent, or are
convertible into, ownership of nore than 3% of a business
entity. However, the follow ng exceptions apply:

(1) ownership of an interest in a nutual or comon
i nvestment fund that holds securities is not an economc
interest in such securities unless the judge participates in
t he managenent of the fund or a proceedi ng pendi ng or
i npendi ng before the judge could substantially affect the
val ue of the interest;

(2) service by a judge as an officer, director, advisor,
or other active participant in an educational, religious,
charitable, fraternal, or civic organization, or service by a
j udge’ s spouse, parent, or child as an officer, director,
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advi sor, or other active participant in any organization does
not create an economc interest in securities held by that
or gani zati on;

(3) a deposit in a financial institution, the proprietary
interest of a policy holder in a mutual insurance conpany, of
a depositor in a nmutual savings association or of a nmenber in
a credit union, or a simlar propriety interest, is not an
econonic interest in the organi zation unless a proceedi ng
pendi ng or inpending before the judge could substantially
affect the value of the interest; or

(4) ownership of governnent securities is not an economc
interest in the issuer unless a proceedi ng pendi ng or
i npendi ng before the judge could substantially affect the
val ue of the securities. See Canons 3C (1)(c), 3C
(1) (d)(iii), and 3C (2).

(b) Fiduciary
“Fi duci ary” includes such relationshi ps as executor,
adm ni strator, trustee, and guardian. See Canon 3C (2).
(c) Know ngly, Know edge, Known, or Knows
“Knowi ngly, know edge, known, or knows” mneans act ual
knowl edge of the fact in question. A person’s know edge may
be inferred fromcircunstances. See Canons 3D, 3E, and 5A
(3).
(d) Law
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“Law’ means court rules as well as statutes,
constitutional provisions, and decisional |aw. See Canons 2A,
3A(1), 3A (5), 3B (6), 4B, 4C, 4D (5), 4F, 4G 5B, and 5C

(e) Menber of the Judge’s Family Residing in the Judge’s
Househol d

“Menber of the Judge’s Family Residing in the Judge’s
Househol d” neans any relative of a judge by blood or marri age,
or a person treated by a judge as a nenber of the judge's
famly, who resides in the judge's household. See Canon 4D
(3).

(f) Political Organization

“Political organization” neans a political party or
ot her group, the principal purpose of which is to further the
el ection or appointnment of candidates to political office.

See Canons 5B (1) and 5B (2).
(g) Require

The rules prescribing that a judge “require” certain
conduct of others are, like all of the rules in this Code,
rules of reason. The use of the term“require” in that
context nmeans a judge is to exercise reasonable direction and
control over the conduct of those persons subject to the
judge’ s discretion and control. See Canons 3A (3), 3A (4), 3A
(6), 3A (10) and 3B (2).

(h) Third Degree of Relationship
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“Third degree of relationship” nmeans the foll ow ng
persons: great-grandparent, grandparent, parent, uncle, aunt,
brother, sister, child, grandchild, great-grandchild, nephew,

or niece. See Canon 3C (1)(d).

REPORTER S NOTE

The definitions in the Term nol ogy section are new and
are substantially the sane as the definitions in the ABA
Ter m nol ogy section.
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CANON 1

Integrity and | ndependence of the Judiciary

An i ndependent and honorable judiciary is indispensable
to justice in our society. A judge sheould shall observe high
standards of conduct so that the integrity and independence of
the judiciary may W l|l be preserved. The provisions of this
Code should are to be construed and applied to further that
obj ecti ve.

COMVENT

Def erence to the judgnments and rulings of courts depends
upon public confidence in the integrity and i ndependence of
judges. The integrity and i ndependence of judges depends in
turn upon their acting without fear or favor. Although judges
shoul d be independent, they nust conply with the |aw,

i ncluding the provisions of this Code. Public confidence in
the inpartiality of the judiciary is maintained by the
adherence of each judge to this responsibility. Conversely,
violation of this Code di mnishes public confidence in the
judiciary and thereby does injury to the system of governnent
under | aw.

Comm ttee note.-- The American Bar Associ ation Mdel Code of
Judi ci al Conduct ("ABA Code") states that a judge should
"participate in establishing, mintaining, and enforcing, and
shoul d hinsel f" observe- high standards of conduct so that the
integrity and i ndependence of the judiciary may be preserved.
The Conmi ttee believes that even though desirable, a judge
shoul d not be obligated to participate in "establishing"
standards of conduct. "Maintaining" and "enforcing" high
standards of conduct are dealt with in Canon 3B 3A (3).

REPORTER S NOTE

The | anguage of Canon 1 is substantially the same as the
current Rule, except that the | anguage has been reworded to be
mandatory rather than perm ssive. This is derived from Canon
1 of the ABA Code. The Conment is new and is substantially

A-8



the sane as the parallel ABA Commentary.
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CANON 2

Avoi dance of Inpropriety and the Appearance of Inpropriety

A. A judge should shall behave with propriety and should
shall avoid even the appearance of inpropriety. A judge

should shall respect and conply with the law and sheuld shal

act at all times in a manner that pronotes public confidence
inthe integrity and inpartiality of the judiciary. Fhe
| behayi : i i n both tl : :
| udicial_duties. | I Life should be i I
reproach.
COMVENT

Public confidence in the judiciary is eroded by
i rresponsi bl e or inproper conduct by judges. A judge nust
expect to be the subject of constant public scrutiny. A judge
must therefore accept restrictions on his or her conduct that
m ght be viewed as burdensone by the ordinary citizen and
should do so freely and willingly.

The prohibition agai nst behaving with inpropriety or the
appearance of inpropriety applies to both the professional and
personal conduct of a judge. Because it is not practicable to
list all prohibited acts, the proscription is necessarily cast
in general terns that extend to conduct by judges that is
har nful al t hough not specifically nmentioned in the Code.

Actual inproprieties under this standard include violations of
law, court rules or other specific provisions of this Code.
The test for appearance of inpropriety is whether the conduct
woul d create in reasonable mnds a perception that the judge's
ability to carry out judicial responsibilities wwth integrity,
inpartiality and conpetence is inpaired. See also the Coment
to Canon 2C

B. A judge should shall not allow judicial conduct to be
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i nproperly influenced by famly, social, political, or other
rel ati onships. A judge should not use the prestige of

judicial office to advance the private interests of the judge
or others; nor sheuld shall a judge convey or permt others to
convey the inpression that they are in a special position to

i nfluence judicial conduct. A judge should shall not testify
voluntarily as a character w tness.

COMVENT

Mai ntai ning the prestige of judicial office is essential
to a system of governnent in which the judiciary functions
i ndependent|y of the executive and | egislative branches.
Respect for the judicial office facilitates the orderly
conduct of legitimate judicial functions. Judges should
di stingui sh between proper and inproper use of the prestige of
office in all of their activities. For exanple, it would be
i nproper for a judge to allude to his or her judgeship to gain
a personal advantage such as deferential treatnment when
stopped by a police officer for a traffic offense. Simlarly,
judicial |etterhead nust not be used for conducting a judge’s
per sonal busi ness.

A judge nust avoid | ending the prestige of judicial
office for the advancenent of the private interests of others.
For exanple, a judge nust not use the judge' s judici al
position to gain advantage in a civil suit involving a nmenber
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of the judge’'s famly. |In contracts for publication of a
judge’s witings, a judge should retain control over the
advertising to avoid exploitation of the judge's office. As
to the acceptance of awards, see Canon 4D 3(b) and Comment.

Al t hough a judge shoul d be sensitive to possible abuse of
the prestige of office, a judge nmay, based on the judge’'s
per sonal know edge, serve as a reference or provide a letter
of recommendation. However, a judge nust not initiate the
communi cation of information to a sentencing judge or a
probation or corrections officer but may provide to such
persons information for the record in response to a formnal
request .

Judges may participate in the process of judicial
sel ection by cooperating with appointing authorities and
screeni ng conm ttees seeking nanmes for consideration.

A judge nmust not testify voluntarily as a character
W t ness because to do so may lend the prestige of the judicial
office in support of the party for whomthe judge testifies.
A judge may, however, testify when properly summoned.

Commttee note.- The first and third sentences of See— Canon
2A are derived from eurrent forner Ml. Canon |V. ABA Canon 2
rel egates the first sentence of Seetioen Canon 2A to Cemrentary
the Comment; but the Conmittee believes that it is
sufficiently inportant to retain its status as part of the
Canon. The second sentence of See—~ Canon 2A is derived from
ABA Canon 2A.

The first sentence and the second cl ause of the second
sentence of Seettoen Canon 2B are derived from ABA Canon 2B and
current former Md. Canon XXXII. The first clause of the
second sentence of See—~ Canon 2B is derived from ABA Canon 2B
and prohibits a judge from advancing the "private interests”
of others, while eurrent forner MI. Ethics Rule 9 applies
applied the prohibition only to "private business interests”
of others, which is somewhat narrower in scope. The broader
prohi bitory | anguage in the ABA Canon is not nmeant to preclude
a judge fromwiting a letter of reconmmendation or the |ike
under appropriate circunmstances, as discussed in M. Judicial
Et hics Opinion No. 98 (issued 7/16/82).

The | ast sentence of See— Canon 2B is derived from ABA
Canon 2B and ewr+rent former Md. Canon Xl ||
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The first paragraph of the Commrentary Comment is derived
froma the Commentary to ABA Seetien Canon 2A ef GCanen—2

The | ast paragraph of the Commentary Comment is derived
froma Comentary to ABA Canon 2 and is consistent with M.
Judicial Ethics Opinion No. 31 (issued 5/7/75).

C. A judge shall not hold nenbership in any organi zation that
practices invidious discrimnation on the basis of race, sex,

religion, or national origin.

COVMENT

Menbership of a judge in an organi zation that practices
i nvidious discrimnation on the basis of race, sex, religion,
or national origin may give rise to perceptions that the
judge's inpartiality is inpaired. It is therefore
i nappropriate for a judge to continue to hold nenbership in an
organi zation that the judge knows or reasonably should know,
practices and will continue to practice such invidious
discrimnation so as to give rise to the perception that the
judge's inpartiality is inpaired.
Menbership in an organi zati on woul d not be prohibited unless
t hat nmenbershi p woul d reasonably give rise to a perception of
partiality. Certain organi zations - such as congregati onal
br ot her hoods, si sterhoods, bow ing | eagues, etc. - may well be
restricted to persons belonging to the particul ar congregation
and therefore to those sharing a particular religious belief,
but it is hardly unlikely that nenbership in such an
or gani zati on woul d cause peopl e reasonably to believe that the
judge is partial.

Whet her an organi zation practices and will continue to
practice that kind of invidious discrimnation is often a
conpl ex question to which judges should be sensitive. The
answer cannot be determ ned nerely from an exam nation of an
organi zation's current nenbership rolls but may depend on (1)
the nature and purpose of the organization, (2) any
restrictions on nenbership, (3) the history of the
organi zation's selection of nenbers, and (4) other rel evant
factors such as that the organization is dedicated to the
preservation of religious, ethnic, or cultural values of
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legitimate common interests to its nmenbers, or that it is in
fact, an intimate, purely private organi zati on whose
menbership [imtations could not be constitutionally
prohi bi ted. Absent such factors, an organization is generally
said to discrimnate invidiously if it arbitrarily excludes
from menbership on the basis of race, religion, sex, or
national origin persons who would otherw se be adnmtted to

menber shi p. SeeNew York—State Cub-Ass n—ltne—v—Ctyof

Al t hough Seeti+en Canon 2C relates only to nmenbership in
organi zations that invidiously discrimnate on the basis of
race, sex, religion, or national origin, a judge's nenbership
in an organi zation that engages in any discrimnatory
menber ship practices prohibited by the |Iaw of the jurisdiction
al so viol ates Canon 2—and—Seetion 2A and gives the appearance
of inpropriety. In addition, it would be a violation of Canon
2 and—Seett+on—2A for a judge to arrange a neeting at a club
that the judge knows practices invidious discrimnation on the
basis of race, sex, religion, or national origininits
menbership or other policies, or for the judge to regularly
use such a club. Mreover, public manifestation by a judge of
t he judge's knowi ng approval of invidious discrimnation on
any basis gives the appearance of inpropriety under Canon 2
and di m ni shes public confidence in the integrity and
inpartiality of the judiciary, in violation of Seetien Canon
2A.

When a person who is a judge on the date this Code
becones effective |earns that an organi zation to which the
j udge bel ongs engages in invidious discrimnation that would
precl ude nenbershi p under Seetien Canon 2C or under Ganen—2
and—Seetton Canon 2A, the judge is permtted, in lieu of
resigning, to make i mredi ate efforts to have the organization
di scontinue its invidiously discrimnatory practices, but is
required to suspend participation in any other activities of
the organization. |If the organization fails to discontinue
its invidiously discrimnatory practices as pronptly as
possible (and in all events within two years of the judge's
first learning of the practices), the judge is required to
resign i medi ately fromthe organization

Committee note.- After—ecareful—consideration—the Comrttiee
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The Comentary Conment i ncorporates nost of the
Commentary to ABA Seetion Canon 2C efGCanen—2. The second
sentence of the first paragraph is derived fromthe Comrentary
Comment to ewrrent fornmer Ml. Canon 2B and-has—been+etained

REPORTER S NOTE

Section A has been nodified so that it is couched in
mandatory ternms which is the way Canon 2A of the ABA Code is
witten. The |ast sentence has been elimnated to be
consistent with the ABA Rule. The Comment is new and was
added for consistency with the ABA version of the Rule.

Section B has been reworded to be nmandatory as Canon 2B
of the ABA Code is. The word “political” has been added to
the list of relationships which shall not influence judicial
conduct. The first paragraph of the Corment is nowin the
Comrent to Canon 1. The second paragraph is del eted because
it is restated in the new Coorment which is derived fromthe
ABA Conmentary. The Committee note has been updated.

Section C has not been changed, except that |anguage has
been added to the Conment which was originally in the
Comm ttee note to Canon 2C. The Subconmm ttee has del eted sone
citations to cases which are not recent.
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CANON 3

tpartial—and-bBi-gent Performance of Judicial Duties

In the performance of judicial duties, the follow ng
standards apply:

A. ADJUDI CATI VE RESPONSI BI LI Tl ES. -

(1) A judge sheould shall be faithful to the law and
mai nt ai n professional conpetence in it.

(2) A judge sheould shall not be unswayed swayed by
partisan interests, public clanor, or fear of criticism

(3) A judge sheouldrmaintain shall require order and
decorumin proceedi ngs before the judge.

(4) A judge should shall be patient, dignified, and
courteous to litigants, jurors, wtnesses, |awers, and others
wi th whomthe judge deals in an official capacity and sheuld
shal | require simlar conduct of |awers, and of staff, court
officials, and others subject to the judge's direction and
control

COVMENT

The duty to hear all proceedings fairly and with patience

is not inconsistent with the duty to di spose pronptly of the

busi ness of the court. Judges can be efficient and
busi nessli ke while being patient and deli berate.

(5) Ajudge——should-accordtoeveryperson—whoistegaty
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the parties reasonable opportunity to respond. A |udge shal

accord to every person who has a legal interest in the
proceedi ng pendi ng before the judge, or that person’s |awer,
the right to be heard according to law. Wile presiding over
t he proceeding, a judge shall not initiate, permt, or

consi der ex parte comuni cations, or consider other

communi cations made to the judge outside the presence of the
parti es concerning a pending or inpending proceedi ng except

t hat :

(a) Wiere circunstances require, ex parte conmunications
for scheduling, adm nistrative purposes, or energencies that
do not deal wth substantive matters or issues on the nerits
are aut hori zed; provided:

(1) the judge reasonably believes that no party wll
gain a procedural or tactical advantage as a result of the
communi cati on, and

(1i) the judge makes provision pronptly to notify
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all other parties of the substance of the ex parte
comuni cation and all ows an opportunity to respond.

(b) A judge may obtain the advice of a disinterested
expert on the law applicable to a proceedi ng before the judge
if the judge gives notice to the parties of the person
consul ted and the substance of the advice and affords the
parti es reasonabl e opportunity to respond.

(c) A judge may consult with other judges and with court
per sonnel whose function is to aid the judge in carrying out
the judge’ s adjudicative responsibilities.

(d) A judge may, with the consent of the parties, confer
separately with the parties and their |lawers in an effort to
nmedi ate or settle matters pendi ng before the judge.

(e) Ajudge may initiate or consider any ex parte
comuni cati ons when expressly authorized by law to do so.

(f) This section does not prohibit a judge from
di scussing cases in which the judge is not involved and is not
likely to be involved.

COVMVENT
The proscription agai nst comuni cati ons concerning a

proceedi ng i ncludes conmuni cations from| awers, |aw teachers,
and ot her persons who are not participants in the proceeding,

except to the limted extent permtted. H—does—hot—preclude
) ) . ) | .

a—j-uage Ilenleensultlpg “!E“ GE“?' judges 9'.“'E“ Gout

pﬁ!s?pnel_whese 'H“GF:QP_'ﬁ E? a-e—the—udge—R-eartying—out

To the extent reasonably possible, all parties or their
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| awyers shall be included in conmunications with a judge.

Whenever presence of a party or notice to a party is
requi red by Canon 3A (5), it is the party's |awer, or if the
party is unrepresented the party, who is to be present or to
whom notice is to be given

An appropriate and often desirable procedure for a court
to obtain the advice of a disinterested expert on | egal issues
is toinvite the expert to file a brief amcus curi ae.

Certain ex parte comruni cation is approved by Canon 3A
(5) to facilitate scheduling and other adm nistrative purposes
and to accommodat e energencies. |In general, however, a judge
nmust di scourage ex parte communication and allowit only if
all the criteria stated in Canon 3A (5) are clearly nmet. A
j udge must disclose to all parties all ex parte communi cation
descri bed in Canons 3A (5)(a) and 3A (5)(b) regarding a
proceedi ng pendi ng or inpending before the judge.

A judge nmust not independently investigate facts in a

case and must consider only the evidence presented except
matters of which the court can properly take judicial notice.
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A judge may request a party to submt proposed findings
of fact and conclusions of law, so long as the other parties
are apprised of the request and are given an opportunity to
respond to the proposed findings and concl usi ons.

A judge nust meke reasonable efforts, including the
provi si on of appropriate supervision, to ensure that Canon 3A
(5) is not violated through | aw clerks or other personnel on
the judge' s staff.

I f comruni cation between the trial judge and the
appel late court with respect to a proceeding is permtted, a
copy of any witten communi cation or the substance of any oral
conmmuni cati on should be provided to all parties.

(6) A judge should shall dispose pronptly of the business
of the court.

COMMENT

Pronpt disposition of the court's business requires a
judge to devote adequate tinme to judicial duties, to be
punctual in attending court and expeditious in determning
matters under subm ssion, and to insist that court officials,
litigants, and their |lawers cooperate to that end.

(7) A judge sheuld shall abstain from public coment
about a pendi ng or inpending proceeding in any court that
m ght reasonably be expected to affect the outcone of that
proceeding or to inpair the fairness of that proceeding, and

should shall require simlar abstention on the part of court
personnel subject to the judge's direction and control. This
subsection does not prohibit a judge from maki ng public
statenents in the course of official duties or from explaining
for public information the procedures of the court.

COVMENT
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"Court personnel" does not include the |lawers in a
proceedi ng before a judge. The conduct of lawers in this
regard is governed by Rule 3.6 of the Maryl and [Lawers']
Rul es of Professional Conduct.
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(8) At the conclusion of a jury trial, the judge sheuld
nert-her—pralse—nor—ecriticizetheverdiet shall not comrunicate
to the jury the judge's praise or criticismof the verdict but
may thank the jurors for their public service.

COMVENT

Commendi ng or criticizing jurors for their verdict may
inply a judicial expectation in future cases and nmay inpair a
juror’s ability to be fair and inpartial in a subsequent case.

(9) A judge shall performjudicial duties wthout bias or
prejudice. A judge shall not, in the performance of judicial
duties, by words or conduct manifest bias or prejudice,
including but not limted to bias or prejudice based upon
race, sex, religion, national origin, disability, age, sexua
orientation, or socioeconom c status, and shall not permt
staff, court officials, and others subject to the judge's
direction and control to do so.

COMIVENT
A judge nust refrain from speech, gestures, or other
conduct that could reasonably be perceived as sexual
harassnment and must require the same standard of conduct of
ot hers subject to the judge's direction and control.

A judge nust performjudicial duties inpartially and
fairly. A judge who manifests bias on any basis in a
proceeding inpairs the fairness of the proceeding and brings
the judiciary into disrepute. Facial expression and body
| anguage, in addition to oral comrunication, can give to
parties or |lawers in the proceeding, jurors, the nedia and
ot hers an appearance of judicial bias. A judge nust be alert

to avoi d behavior that may be perceived as prejudicial.

(10) A judge shall require | awyers in proceedi ngs before
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the judge to refrain from manifesting, by words or conduct,
bi as or prejudi ce based upon race, sex, religion, national
origin, disability, age, sexual orientation, or socioecononic
status, against parties, wtnesses, counsel, or others. This
Seet+on Canon 3B (10) does not preclude legitimte advocacy
when race, sex, religion, national origin, disability, age,
sexual orientation, or socioeconom c status, or other simlar
factors, are issues in the proceeding.

(11) A judge shall hear and decide matters assigned to
t he judge except those in which recusal is appropriate.

Comm ttee note.- Sees— Canons 3A (1) and (2) are derived from
ABA Canon 3A<(1) 3B (2) and eur+rent former Ml. Canon X V.

See— Canon 3A (3) is derived from ABA Canon 3A—{(2) 3B (3)
and eurrent fornmer Ml. Canon XV.

See— Canon 3A (4) is derived from ABA Canon 3A{(3) 3B (4)
and ewrrent former Md. Canons | X and X

See— Canon 3A (5) is derived from ABA Canon 3A<(4)> 3B (7)
and ewrrent fornmer Md. Canon XVI.

The Comrentary Comment to see— Canon 3A (5) is derived
fromthe Cormentary to ABA Canon 3A<{4) 3B (7) and the
Comm ttee note to eurrent forner Md. Canon XVi.

See— Canon 3A (6) is derived from ABA Canon 3A—(5) 3B (8)
and euwrrent former Md. Canon VII.

The Commentary Comment to see— Canon 3A (6) is derived
fromthe Commentary to ABA Canon 3A—{(5) 3B (8) and from
eurrent fornmer Md. Canon VII.

See— Canon 3A (7) is derived from ABA Canon 3 A B (6) and
eurrent- former Ml. Ethics Rule 12.

The Comentary Conmment to see— Canon 3A (7) is derived
fromthe Commentary to ABA Canon 3A—{(6) 3B (9).
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Sec. 3A (8) is derived from eurrent—M-—Ethiecs Rule 13—
Fhere+s—noABAprovision—-onthis—subieet ABA Canon 3B (10).

See— Canon 3A (9) and the Commentary Conment to See—
Canon 3A (9) are derived from ABA Canon 3B (5) and the
Commentary to the Canon of the 19962000 ABA Code of Judi ci al
Conduct .

Seectt+on Canon 3A (10) is derived from ABA Canon 3B (6) of
t he 4996 2000 Code.

Seett+ons Canons 3A (9) and 3A (10) were added to
enphasi ze the requirenents of inpartial decision-naking and
t he appearance of fairness in the courtroom

Canon 3A (11) is derived from ABA Canon 3B (1).

B. ADM NI STRATI VE RESPONSI BI LI TI ES. -
(1) A judge shall diligently discharge the judge's
adm nistrative responsibilities without bias or prejudice and
. . : . | i n i udicial i i on.
and shoeuld shall cooperate with other judges and court
officials in the adm nistration of court business.

COMVENF

: : L :
: '9'“?' S?e"ﬁﬂ 385 “@Sl!e“'§ed fe p|ep|b|t 2 ju?ge
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- . . |

ad“'“'sf'at'“e duti-es—ahd—to—encourage,—+ather—han 1o

kqu:!e Fhelnele prasti-canle—duty—oi—cooperation—+ather—than
(2) A judge shall require staff, court officials, and

others subject to the judge's direction and control to observe

the standards of fidelity and diligence that apply to the

judge and to refrain frommanifesting bias or prejudice in the

performance of their official duties.

judge with supervisory authority for the judicial performance
of other judges shall take reasonable neasures to assure the
pronpt disposition of matters before them and the proper

performance of their other judicial responsibilities.

A-25



faverit+sm—No A judge shall not nmake unnecessary
appoi nt mrent s should-be-nade. A judge shall avoid nepotism and
favoritism A judge should shall not approve conpensation of
appoi ntees beyond the fair val ue of services rendered.
COVMVENT

Consent by the parties to an appointnent or an award of
conpensati on does not relieve the judge of the obligation
prescribed by this section.
Comm ttee note.-- See— Canon 3B (1) is derived from ABA Canon

[3B (1)] C(1) of the 1990 2000 Code of Judicial Conduct and
eurrent fornmer Md. Canon VI |

See— Canon 3B (2) is derived from ABA Canon [3B(2)] 3C
(2) of the 19906 2000 Code of Judicial Conduct and eurrent
former Md. Canon VIII.

See— Canon 3B (3) is derived from ABA Canon 3B C (3) and

current fornmer M. Canon Xl —except—thatthose provisions
. he i ud I . " di seioli o .

See— Canon 3B (4) is derived from ABA Canon 3B C (4) and
ewrrent- former Md. Canon Xl |
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C. RECUSAL. -

(1) A judge should-not—participate shall recuse hinself
or herself in a proceeding in which the judge's inpartiality
m ght reasonably be questioned, including but not limted to
i nst ances wher e:

(a) the judge has a personal bias or prejudice
concerning a party, or a party’'s |lawer, or persoenal extra-
judi ci al knowledge of disputed evidentiary facts concerning
t he proceedi ng;

(b) the judge served as lawer in the matter in
controversy, or a lawer with whomthe judge previously
practiced | aw served during such association as a | awer
concerning the matter, or the judge er—lawer has been a
mat erial witness concerning it;

COVMVENT

A |l awer in a governnental agency does not necessarily
have an association with other |awers enployed by that agency
within the nmeaning of this subsection; a judge fornmerly
enpl oyed by a governnmental agency, however, should not
participate in a proceeding if the judge's inpartiality m ght
reasonably be questioned because of such associ ation.

(c) the judge knows that he or she, individually or
as a fiduciary, or the judge's spouse or mnor child of the

judge residing in the judge's household, has a significant

A-27



financial interest in the subject matter in controversy or in

a party to the proceedi ng—er—anhy—other+tnterestthatcould-be

Moreover- There may be situations involving a | esser
financial interest which also require recusal because of the
judge's own sense of propriety. Conversely, there are
situations where participation may be appropriate even though
the "financial interest"” threshold is present. In the latter
case, the judge nust first obtain an opinion fromthe Judici al
Ethics Commttee to obtain an exenption, except as provided in
Canon 3D (Non-recusal by Agreenent).

(d) the judge, the judge’'s spouse efthejudge, or a
person within the third degree of relationship to either of
them or the spouse of such a person:

(i) is a party to the proceedi ng, or is—khewnby
thejudgetobe an officer, director, or trustee of a party;

(1i) is acting as a |lawer in the proceeding;
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COVMENT

The fact that a lawer in a proceeding is affiliated with
alawfirmwth which a |l awer-relative of the judge is
affiliated does not of itself require recusal of the judge.
Under appropriate circunstances, the fact that "the judge's
inmpartiality m ght reasonably be questioned" under Canon 3C
(1), or that the lawer-relative is knowmn by the judge to have
an interest in the law firmthat could be "substantially
af fected by the-outcone—of the proceedi ng" under Canon 3C
(1) (d)(iii) may require the judge's recusal

(1i1) is known by the judge to have an a

significant financial interest that could be substantially

af fected by the eutcone—ofthe proceeding;
(iv) is to the judge's knowledge likely to be a
material witness in the proceeding.

(2) A judge sheould shall keep informed about his—er—her
the judge' s personal and fiduciary financial interests, and
shall nmake a reasonable effort to keep infornmed about the
personal financial interests of the judge's spouse and m-hor
children residing in the judge' s househol d.

3)—For—thepurposes—of thisseetion-—

a) ¢4 | : Lat] hio | eyl |
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Comrent
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Under this Rule, a judge should recuse hinself or herself
whenever the judge' s inpartiality m ght reasonably be
guestioned, regardl ess of whether any of the specific rules in
Canon 3C (1) apply. For exanple, if a judge were in the
process of negotiating for enployment with a law firm the
j udge woul d be recused fromany matters in which that law firm
appeared, unless the recusal was waived by the parties after
di scl osure by the judge.

A judge should disclose on the record information that
the judge believes the parties or their |awers m ght consider
rel evant to the question of recusal, even if the judge
believes there is no real basis for disqualification

By decisional law, the rule of necessity may override the
rule of recusal. For exanple, a judge mght be required to
participate in judicial review of a judicial salary statute,
or mght be the only judge available in a matter requiring
i mredi ate judicial action, such as a hearing on probabl e cause
or a tenporary restraining order. 1In the latter case, the
j udge must disclose on the record the basis for possible
recusal and use reasonable efforts to transfer the matter to
anot her judge as soon as practicabl e.

Comm ttee note.-- See— Canon 3C (1)(a) is derived from ABA
Canon 3€ 3E (1) (a).

See— Canon 3C (1)(b) is derived from ABA Canon 3€ 3E
(1)(b). Fornmer Md. Ethics Rule 2 requires recusal in any
matter in which the judge previously acted as a | awer. Sec.
3C (1) (b) extends the recusal requirenent to any matter in
whi ch the judge's former partner or associate acted while the
judge was in practice.

The Commentary Comment to see— Canon 3C (1)(b) is derived
fromthe Commentary to ABA Canon 3€ 3E (1)(b) and is
consistent with Md. Judicial Ethics Opinion No. 1 (issued
9/ 13/ 71).

Sec. 3C (1)(c) is derived from ABA Canon 3€ 3E (1)(c) and
eurrent fornmer Md. Ethics Rule 2. That ABA Canon requires
recusal if any fnaneial econom c interest —“hoewever—sral—
is present; eurrent former MI. Ethics Rule 2 nmandates recusal
if a judge has a "significant” financial interest in the
matter, which nmeans a value in excess of $1,000. See M.
Judicial Ethics Opinion No. 78 (issued 10/29/80). The
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Comm ttee believes that de mnims financial interests should
not automatically require recusal. As a result, the Conmttee
favors the use of the definition of "financial interest”
provided in the Maryland Public Ethics Law. Accordingly, this
standard is set forth in the Comrentarytosee—3C{H{e)
definition of “Significant financial interest” in the

Ter m nol ogy section.

The first sentence of the | ast paragraph of the
Comrentary Comment to see— Canon 3C (1)(c) is derived fromthe
Commttee note to eurrent fornmer Md. Ethics Rule 2. The | ast
two sentences of this Ceomrentary Comment are new and al | ow
sone flexibility to mandatory recusal even where the financial
interest threshold exists. Such exenptions can be determ ned
by the Conmittee on an ad hoc basis.

Fhefirst—elauseofsee—~ Canon 3C (1)(d)(i) is derived
from ABA Canon 3€ 3E (1)(d) (i), eurrent fornmer Md. Canon Xl II,
and eurrent former M. Ethics Rule 2. Fhe-second-clauseis

See— Canon 3C (1)(d)(ii) is derived from ABA Canon 3€ 3E
(1) (d)(ii).

The Commentary Comment to see— Canon 3C (1)(d)(ii) is
derived fromthe Comentary to ABA Canon 3€ 3E (1)(d)(ii) and
is consistent with Md. Judicial Ethics Opinion No. 53 (issued
6/ 16/ 77) and No. 25 (issued 12/26/74).

See— Canon 3C (1) (d)(iii) is derived from ABA Canon 3€ 3E
(1) (d) (iii).

See— Canon 3C (1)(d)(iv) is derived from ABA Canon 3C
(1) (d)(iv).

See— Canon 3C (2) is derived from ABA Canon 3€ 3E (2) and

current forner Md. Canon XXV.




D. NON- RECUSAL BY AGREEMENT. -

Where recusal would be required by Canon 3C, (H{e)—-o+
Canon—3C{H{d)+ the judge may di sclose on the record the

basts—of reason for the recusal. If the |lawers, after

consultation with their clients and rhdependently—ofthe
judge-s—partiecipation, out of the presence of the judge al

agree entherecord that the judge ought to participate
notw t hstandi ng the basis for recusal, the judge may

participate in the proceeding. |If follow ng disclosure of any
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basis for recusal other than what is required by Canon 3C
(1)(a), the parties and | awers, wthout participation by the
judge, all agree that the judge should not have to recuse

hi msel f or herself, and the judge is then willing to
participate, the judge may participate in the proceeding. The
agreenent of the parties shall be incorporated in the record
of the proceeding.

COMVENT

. . . o
Ihlslpleeedu!$||? dfs'g“ed ﬂe.“'“'“'ze the ehavge that—a

party may agree to allow participation by the judge. This

procedure provides the parties an opportunity to proceed

wi thout delay if they wish to waive the recusal. To assure

t hat consideration of the question of waiver of the recusal is

made i ndependently of the judge, a judge nust not solicit,

seek, or hear comment on possi bl e waiver of the recusal unless

the awers jointly propose waiver after consultation as

provided in the rule. A party may act through counsel if

counsel represents on the record that the party has been

consulted and consents. As a practical matter, a judge may

wi sh to have all parties and their | awers sign the waiver

agr eenent .

E. Disciplinary Responsibilities.

(1) A judge should take or initiate appropriate
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corrective nmeasures with respect to the unprofessional conduct
of another judge. A judge shall informthe Comm ssion on
Judicial Disabilities of facts known to that judge that raise
a substantial question as to another judge's fitness for
of fice where corrective neasures are not appropriate, or if
attenpted, were not successful.

(2) A judge should take or initiate appropriate
corrective nmeasures with respect to the unprofessional conduct
of a lawer. A judge shall informthe Attorney G i evance

Commi ssion of facts known to that judge that raise a

substantial question as to the |awer’s honesty,

trustworthiness, or fitness as a |lawer in other respects.
(3) Acts of a judge, required or permtted by Canons 3E

(1) and 3E (2) shall be absolutely privil eged, and no civil

action predicated thereon may be instituted against the judge.

COMVENT

Appropriate corrective nmeasures may include direct
comuni cation with the judge or | awer who has conmtted the
violation, other direct action if available, and reporting the
violation to the appropriate authority or other agency or
body.

The Comm ttee believes that there may be instances of
pr of essi onal m sconduct which would warrant a private
adnonition or referral to a bar association counseling
service, actions which are |l ess drastic than "disciplinary"
nmeasures. Requiring a judge to take "corrective" neasures,
therefore, gives the judge a w der range of options to deal
wi t h unpr of essi onal conduct.
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REPORTER S NOTE

Section A (1) through (4) have been changed to be stated
as mandatory as the parallel ABA Canon is. The Comment IS new
and is identical to the ABA Commentary to Canon 3B. Canon 3A
(5) is substantially the sane as Canon 3B (7) of the ABA Code,
except for section (f) which is new The Subconmittee was of
the opinion that a judge who is not involved or likely to
becone involved in a pending or inpending proceedi ng need not
be prohibited fromex parte comuni cati ons about the case.

Most of the Comments to Canon 3A (5) have been added and are
substantially the same as the parallel ABA Commentary. Canon
3A (6) has been nodified to use the word “shall” instead of
the word “shoul d” which is the way the ABA Canon 3B (8) is
witten. Canon 3A (7) was changed at the request of the
Judicial Ethics Commttee. The Conmttee was concerned that

t he | anguage of the Rule mght interfere with a judge’'s
ability to discuss a pending or inpending case while the judge
was teaching a class. Sonme of the new | anguage was taken from
Canon 3B (8) of the ABA Code. Maryland Canon 3A (8) has been
nodi fied by the Subcommttee to nore clearly state that the
judge is not to praise nor criticize the verdict to the jury.
Canon 3A (11) is new and was added for clarity. The Conmttee
note to Canon 3A has been updat ed.

Canon 3B (1) was nodified by the Subcomm ttee taking out
unnecessary | anguage and fornmulating the Rule as conpletely
mandatory. The Conmment was del eted because it is obsolete as
was the Comrent to Canon 3B (2). The Subcomm ttee recomrends
t he adoption of the ABA version of Canon 3B (3) which is
nunbered 3C (3). The Comment to Canon 3B (3) was del eted as
it does not appear in the ABA Rule. Canon 3B (4) was changed
to be the same as ABA Canon 3C (4). The Committee note was
updat ed.

Canon 3C (1) has been changed slightly to the ABA version
of the Canon, but the Subcommttee prefers the word “recusal”
to the word “disqualification” and uses the word “recusal”

t hroughout the Rules. The Subconmittee put the first

par agr aph of the Comment to Canon 3C (1)(c) into the
Term nol ogy Section as a definition of the term “significant
financial interest.” The |anguage in Canon 3C (1)(d) has been
changed to the | anguage in ABA Canon 3E (1)(d). The

Subcomm ttee took out the | anguage which read “the outcone of”
fromthe Conment to Canon 3C (1)(d)(ii) as well as from Canon
3C (1)(d)(iii) to broaden the effect of the Comment and Rul e.
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In Canon 3C (d)(2) the Subcommttee is using the term
“significant financial interest” in place of the former term
“interest” or the ABA term“nore than de mninus interest.”
The Subcommittee del eted Canon 3C (3) and the Maryl and Commrent
as unnecessary, substituting the Commentary to ABA Canon 3E
(1). The Commttee note to Canon 3C has been updat ed.

The Subcommittee has nodified Canon 3D to adopt the
substance of ABA Canon F, the parallel provision and to adopt
the Commentary to ABA Canon F as the Comment to Maryl and Canon
3D

Canon 3E is new and is based on Canon D of the ABA Code.
The Subcommittee has substituted the nane of the appropriate
authority in sections (1) and (2) and has nodified the
| anguage of section (1) to clarify when a judge has to notify
the Comm ssion on Judicial Disabilities. The first paragraph
of the Cooment is taken fromthe Commentary to ABA Canon D
The second paragraph was added by the Subconmittee to clarify
that steps other than reporting to the conm ssion on Judici al
Disabilities or the Attorney Gievance Conm ssion may be
appropri ate.
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CANCN 4

Extra-Jdudicial Activities

A.  EXTRA-JUDI CI AL ACTIVITIES | N GENERAL. -

A judge shall conduct all of the judge s extra-judicial
activities so that they do not:

(1) cause a substantial question as to the judge’'s
capacity to act inpartially as a judge;

(2) denmean the judicial office; or Exeept—as—otherwise

(3) interfere with the proper performance of judicial

duti es.

COMVENT

Conpl ete separation of a judge from extra-judici al
activities is neither possible nor wise; a judge should not
becone isolated fromthe conmmunity in which the judge lives.

Expressions of bias or prejudice by a judge, even outside
the judge's judicial activities, may cast reasonabl e doubt on
the judge' s capacity to act inpartially as a judge.
Expressi ons which may do so include jokes, or other remarks
deneani ng i ndividuals on the basis of their race, sex,
religion, national origin, disability, age, sexua
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orientation, or socioecononm c status. See Canon 2C and
acconpanyi ng Comrent .

A— B. AVOCATI ONAL ACTI VI TI ES. -

A judge may speak, wite, |lecture, and teach enbeth

legal—and-—non-legal—subjects—Ajudge—ray and participate in

other extra-judicial activities concerning the law, the |egal

systen, and the adm nistration of justice—A{judgeray—engage
Ha—social—and—recreational—activities, and non-legal matters,

subject to the requirenents of this Code.

COMVENT

: : o
Conpleteseparation o judge'll?nlextla judiei-al
?et'°'t!esl's wekthel F955|b!e Aot “'f? Ialjudge fheuld FQE

As a judicial officer and person specially learned in the
law, a judge is in a unique position to contribute to the
i nprovenent of the law, the |legal system and the
adm ni stration of justice, including revision of substantive
and procedural law and inprovenent of crimnal and juvenile
justice. To the extent that tine permts, a judge is
encouraged to do so, either independently or through a bar
associ ation, judicial conference, or other organi zation
dedi cated to the inprovenent of the |aw. Judges may
participate in efforts to pronote the fair adm nistration of
justice, the independence of the judiciary, and the integrity
of the legal profession and may express opposition to the
persecution of |awers and judges in other countries because
of their professional activities.
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In this and ot her sections of Canon 4, the phrase
“subject to the requirenents of this Code” is used, notably in
connection with a judge’s governnental, civic, or charitable
activities. This phrase is included to rem nd judges that the
use of perm ssive | anguage in various sections of the Code
does not relieve a judge fromthe other requirenents of the
Code that apply to the specific conduct.

Commi-tteenote—Sec—4Ais—derivedfrom-ABA-Canons—4A—-and-5A
ahd—current—Ml-—Canon o0

The Commentary to sec. 4A is derived fromthe Comentary
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B~ C. GOVERNMENT, ClVIC OR CHARI TABLE ACTI VI TI ES. -

(1) A judge may shall not appear at a public hearing
before, or otherwi se consult wth, an executive or |egislative
body or official except and—econfer—wthpublicbodies—or
offietals on matters concerning the judieiary law, the | egal
system or the admnistration of justice or except when acting
pro se in a matter involving the judge or the judge’s

i nterests.

COMIVENT
As suggested in the Reporter's Notes to the ABA Code
of Judicial Conduct, the "adm nistration of justice" is not
limted to "matters of judicial adm nistration"” but is broad
enough to include other matters relating to the judiciary.

(2) Except as otherw se provided by law and subject to

Canon 4A, A a judge nmay serve—onR accept appointnent to a

gover nnent al advisery—bodies—devetedto commttee or
conmmi ssi on or other governnental position theinprovenrent—of

het-aw—the| | I i i . . ol
and—ay A judge may, represent his—eor—her a country, state, or

|l ocality on cerenonial occasions or in connection with
hi storical, educational, and or cultural activities.

COVMENT



today-s—erowded—dockets—andthe need toprotectthe courts
frominvelverent—+n—extra-fudicial—mattersthat—way proveto
be—econtroversial— Judges should nust not be-expectedor
perm-ttedto accept governnental appointnments that could
interfere with the effectiveness and i ndependence of the
judiciary. Nor ean may a judge assunme or discharge the

| egi sl ative or executive powers of governnment (Article 8 of
the Md. Declaration of Rights) or hold

A-42



an "of fice" under the constitution or |laws of the United
States or State of Maryland (Article 33 of the MI. Declaration
of Rights).

3 : Ctizen a iud bt
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C—CHAC-AND-CHARHFABLE-ACH-MMH-ES- (3) Subject to the

followng limtations and the other requirenents of this Code,
A a judge may participate and-serve as a nenber, or serve as
an officer, director, trustee, or non-|egal advisor of an
educational, religious, charitable, fraternal, |awrelated, or

civic organi zation not conducted for the—eeceneme—or political

advant age ef—its—+wenbers or profit.—subject—tothe followng
pr-evi-Si-ons:
COMVENT

See Comment to Canon 4B regardi ng use of the phrase
“subject to the following limtations and the ot her
requi renents of this Code.” As an exanple of the nmeaning of
t he phrase, a judge permtted by Canon 4C (3) to serve on the
board of a fraternal institution may be prohibited from such
service by Canons 2C or 4A if the institution practices
i nvidious discrimnation or if service on the board ot herw se
casts reasonabl e doubt on the judge' s capacity to act
inpartially as a judge.

Service by a judge on behalf of a civic or charitable
organi zati on may be governed by other provisions of Canon 4 in
addition to Canon 4C. For exanple, a judge is prohibited by
Canon 4G from serving as a | egal advisor to a civic or
charitabl e organi zation
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8 (a) A judge sheuld shall not participate and as a
menber or serve as an officer, director, trustee, or non-Iegal
advi sor of such organization if it is likely that the

or gani zati on:

a) Wil ] u i I L
by (i) wll be regularly engaged in adversary
proceedi ngs in any court; or

ey (ii) deals wth people who are referred to the

organi zati on by the any court en—which-the judgeserves—or—who
. Li kel bef I .

COMVENT

The changi ng nature of sonme organi zations and of their
relationship to the | aw makes it necessary for a judge
regularly to reexamine the activities of each organi zation
with which a judge is affiliated to determne if it is proper
to continue a relationship with it. For exanple, in many
jurisdictions charitable organi zations are now nore frequently
in court than in the past or nake policy decisions that may
have political significance or inply commtnent to causes that
may conme before the courts for adjudication.

As a judicial officer and person specially learned in the
law, a judge is in a unique position to contribute to the
i nprovenent of the law, the |legal system and the
adm ni stration of justice, including revision of substantive
and procedural |law and the inprovenent of crimnal and
juvenile justice. To the extent that tine permts, a judge is
encouraged to do so, either independently or through a bar
associ ation, judicial conference, or other organization
dedi cated to the inprovenent of the | aw.

2> (b) Afudge—should—not—seH-cit—unds—+or—any—such
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system—or—theadmnistrationof justiece—~ A judge should shal

not be participate as a speaker or as the guest of honor at an

organizatioen-s a fund rai sing event s—but—mayattend-such

events of a civic or charitable organization unless the

organi zation is one that is devoted to the inprovenent of the
law, the legal system or the adm nistration of justice and is
not conducted for the political advantage or profit of its
menbers.

(c) A judge as an officer, director, trustee, or non-
| egal advisor, or as a nenber or otherw se:

(1) may assist such an organi zation in planning

fund-rai sing and may participate in the managenent and
i nvestment of the organi zation’s funds, but shall not
personal |y participate in the solicitation of funds or other
fund-raising activities, except that a judge may solicit funds
from ot her judges over whomthe judge does not exercise
supervi sory or appellate authority;

(ii1) may nmake recommendations to public and private
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fund-granting organi zati ons on projects and prograns
concerning the law, the |l egal system or the adm nistration of
justice;

(iii) shall not personally participate in menbership
solicitation if the solicitation m ght reasonably be perceived
as coercive or, except as permtted in Canon 4C (3)(c) (i), if
the nenbership solicitation is essentially a fund-raising
mechani sm

(iv) take reasonabl e neasures to assure that the
organi zation shall not use or permt the use of the prestige

of judicial office for fund-raising or nmenbership

solicitation.




COMVENT

A judge may solicit nenbership or endorse or encourage
menbership efforts for an organi zati on devoted to the
i nprovenent of the law, the |l egal system or the
adm ni stration of justice or a nonprofit educational,
religious, charitable, fraternal, or civic organization as
long as the solicitation cannot reasonably be perceived as
coercive and is not essentially a fund-raising nmechani sm
Solicitation of funds for an organi zati on and solicitation of
menberships simlarly involve the danger that the person
solicited will feel obligated to respond favorably to the
solicitor if the solicitor is in a position of influence or
control. A judge must not engage in direct, individual
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solicitation of funds or menberships in person, in witing or
by tel ephone except in the follow ng cases: (1) a judge may
solicit for funds or nenbershi ps ot her judges over whomthe
j udge does not exercise supervisory or appellate authority,
(2) a judge may solicit other persons for menbership in the
organi zati ons descri bed above if neither those persons nor
persons with whomthey are affiliated are |ikely ever to
appear before the court on which the judge serves and (3) a
judge who is an officer of such an organi zation may send a
general nenbership solicitation mailing over the judge’s

si gnat ur e.

Use of an organi zation | etterhead for fund-raising or
menbership solicitation does not violate Canon 4C (3)(c)
provided the letterhead Iists only the judge’'s nane and office
or other position in the organi zation, and, if conparable
designations are listed for other persons, the judge’s
judicial designation. |In addition, a judge nust also make
reasonabl e efforts to ensure that the judge s staff, court
officials, and others subject to the judge' s direction and
control do not solicit funds on the judge's behal f for any
pur pose, charitable or otherw se.

Al though a judge is not permtted to be a speaker or

guest of honor at a fund-raising event, this Canon does not
prohi bit the judge from attending the event.

D. FI NANCI AL ACTI VI Tl ES. -

(1) A judge sheouldrefrainfromshall not engage in
financi al and busi ness dealings that:

(a) use may reasonably be perceived to exploit the
judge's judicial position, or

(b) involve the judge in frequent transactions or
conti nui ng busi ness relationships with those | awyers or ot her
persons likely to cone before the court on which the judge

serves.
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COMVENT

A judge nmust avoid financial and busi ness dealings that
i nvolve the judge in frequent transactions or continuing
busi ness rel ati onships with persons likely to come either
before the judge personally or before other judges on the
judge’s court. In addition, a judge should di scourage nenbers
of the judge’s famly from engagi ng in dealings that woul d
reasonably appear to exploit the judge’'s judicial position.
This Rule is necessary to avoid creating an appearance of
exploitation of office or favoritismand to mnim ze the
potential for recusal. Wth respect to affiliation of
relatives of the judge with law firnms appearing before the
j udge, see Comment to Canon 3C (1) relating to recusal.

Participation by a judge in financial and business
dealings is subject to the general prohibitions in Canon 4A
agai nst activities that tend to refl ect adversely on
inpartiality, denean the judicial office, or interfere with
t he proper performance of judicial duties. Such participation
is also subject to the general prohibition in Canon 2 agai nst
activities involving inpropriety or the appearance of
i mpropriety and the prohibition in Canon 2B agai nst the m suse
of the prestige of judicial office. In addition, a judge nust
mai ntai n high standards of conduct in all of the judge's
activities, as set forth in Canon 1. See Comment to Canon 4B
regardi ng use of the phrase “subject to the requirenents of
this Code.”

(2) Subject to the requirenents of this Code, A a judge
may hol d and manage investnents, including real estate, and
engage in other remunerative activity except that a full-tine
j udge shall not hold any office or directorship in any public
utility, bank, savings and | oan associ ation, |ending
institution, insurance conpany, or any other business
corporation or enterprise or venture which is affected with a

public interest.

3 el hould : L ot]
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85 (3) A judge must—be—especially—ecareful—in-acecepting

Law-or—thesecanons,—ajudge—+my—accept shall not accept, and

shall urge members of the judge’s family residing in the
judge’s household not to accept, a gift, bequest, favor, or

| oan from anyone except for
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COMVENT

Canon 4D (3) does not apply to contributions to a judge’'s
canpaign for judicial office, a matter governed by Canon 5.

A judge should be especially careful in accepting gifts,
favors, and | oans from persons not in the judge' s i medi ate
famly. However innocently intended, gifts and favors from
such persons, especially gifts and favors having substanti al
nonet ary val ue, may create an appearance that the judge could
be i nmproperly behol den to the donor.

Because a gift, bequest, favor, or loan to a nenber of
the judge’'s famly residing in the judge s household m ght be
viewed as intended to influence the judge, a judge nmust inform
those fam |y nmenbers of the rel evant ethical constraints upon
the judge in this regard and di scourage those famly nenbers
fromviolating them A judge cannot, however, reasonably be
expected to know or control all of the financial or business
activities of all famly nenbers residing in the judge' s
househol d.

(a) a gift incident to a public testinonial, er books,
tapes, and other resource materials supplied by publishers on
a conplinmentary basis for official use, or an invitation to
the judge and the judge’'s spouse or guest to attend a bar-
related function or an activity devoted to the inprovenent of
the law, the |legal system or the adm nistration of justice;

COMVENT

Acceptance of an invitation to a lawrelated function is

governed by Canon 4D (3)(a); acceptance of an invitation paid

for by an individual |awer or group of |awers is governed by
Canon 4D (3)(h).
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A judge may accept a public testinonial or a gift
incident thereto only if the donor organization is not an
or gani zati on whose nenbers conprise or frequently represent
the sane side in litigation, and the testinonial and gift are
ot herwi se in conpliance wth other provisions of this Code.
See Canons 4A (1) and 2B.

(b) a gift, award, or benefit incident to the business,
prof ession, or other separate activity of a spouse or other
famly nmenber of a judge residing in the judge' s househol d,
including gifts, awards, and benefits for the use of both the
spouse or other famly nmenber and the judge (as spouse or
famly menber), provided the gift, award, or benefit could not
reasonably be perceived as intended to influence the judge in
t he performance of judicial duties;

b}y (c) ordinary social hospitality;

¢y (d) a gift froma f+riendeor relative or friend, by
reason—of—sone for a special occasion, such as a weddi ng,
anni versary, or birthday, and-thet+ike~ if the gift is fairly
commensurate wth the nrature—of the occasion—andthe
friendship—or occasion and the rel ati onshi p;

COMVENT

A gift to a judge, or to a nenber of the judge’'s famly
living in the judge s household, that is excessive in val ue
rai ses questions about the judge s inpartiality and the
integrity of the judicial office and m ght require recusal of
t he judge where recusal would not otherw se be required. See,

however, Canon 4D (3)(e).

&) (e) a gift, bequest, favor, or loan froma relative
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or close personal friend whose appearance before-thejudge—or
whose interest in a case would require a recusal under Canon 3
€ or interest in a case wuuld in any event require a recusal
under Canon 3C

n hol hi ol | hi o I

i ed I " ;

(f) aloan froma lending institution in its regular
course of business on the sane terns generally available to
persons who are not judges—;

(g) a scholarship or fell owship awarded on the sane terns

and based on the sane criteria applied to other applicants; or

(2) (h) The standards set forth in subsection (1) of

rerbers—shak—be-—consi-dered-to-be—accepted-by—thejudge any

ot her gift, bequest, favor, or loan, only if: the donor is

not a party or other person who has cone or is likely to cone
or whose interests have cone or are |likely to conme before the
judge; and, if its value exceeds $150.00, the judge reports it
on the judge’s financial disclosure statenent in accordance

with Rule 16-815.
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Canon 4D (3)(h) prohibits judges from accepting gifts,
favor, bequests, or loans froml|awers or their firnms if they
have cone or are likely to cone before the judge; it also
prohibits gifts, favors, bequests, or loans fromclients of
| awyers or their firns when the clients’ interests have cone
or are likely to cone before the judge.

. : . 1y | : L
ei-ther—the ABA Code—orthe currentM-—Canons—




G- E. FIDUCIARY ACTI VITIES. -

(1) Ajud hould L due o el
ol L owinai i |

: E e ; o
i f oy : lecedent :
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j udge shall not serve as executor, admnistrator, or other
personal representative, trustee, guardian, attorney in fact,
or other fiduciary, except for the estate, trust, or person of
a menber of the judge’'s famly subject to the requirenments of
t hi s Code.

(2) A judge shall not agree to serve as a fiduciary if it
is likely that the judge as a fiduciary W || be engaged in
proceedi ngs that would ordinarily cone before the judge, or if
the estate, trust, or ward becones involved in adversary
proceedi ngs in the court on which the judge serves or one
under its appellate jurisdiction.

(3) The sane restrictions on financial activities that
apply to a judge personally also apply to the judge while
acting in a fiduciary capacity.

COVMENT
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The Tinme for Conpliance provision of this Code (Canon 6D)
post pones the tine for conpliance with certain provisions of
this Canon in sone cases.

The restrictions inposed by this Canon may conflict with
the judge's obligation as a fiduciary. For exanple, a judge
should resign as trustee if detrinment to the trust would
result fromdivestiture of holdings the retention of which
woul d place the judge in violation of Canon 4D (5).

Comm ttee note.- See— Canon 4G 4E is derived from ABA Canon
5b—wi-th-substantialnodifications 4E. Secs. 5-105 (b) (5) and
14-104 of Ml. Code Ann., Estates and Trusts Article, prohibit
a judge from serving as a personal representative or trustee
for someone who is not a spouse or related within the third
degree (although a judge serving as trustee as of 12/31/69 is
allowed to continue in that capacity). Maryland |aw and the
exi sting Maryland canons do not prohibit a judge from serving
as any other type of fiduciary for anyone. (Judicial Ethics
Opi nion No. 60 erroneously assunmes that Maryland statutory | aw
prohibits a judge from serving as a guardi an of the property
of a disabled person. But see Unreported Opinion Docket No.
82-10). If a judge serving as a fiduciary is involved in
l[itigation, the judge shall not participate in a proceeding in
which the judge’s inpartiality m ght reasonably be questi oned.
See Canon 3C. '




The Commentary Comment to see— Canon 4G 4E is derived
fromthe Cormentary to ABA Canon 5B 4E

H- F. ARBHFRAH-ON SERVI CE AS ARBI TRATOR OR MEDI ATOR. -
A judge should shall not act as an arbitrator or nediator
or otherwi se performjudicial functions in a private capacity

unl ess expressly authorized by law.
COMMENT

This does not preclude a judge fromparticipating in
settlement conferences. |If by reason of disclosure nade during
or as a result of the conference, the judge's inpartiality
m ght reasonably be questioned, the judge should not further
participate in the matter. See Canon 3 C (1).

See—H Canon 4F is derived from ABA Canon 5E 4F. GCurrent
Former Md. Canon XXX allows a judge to act as an arbitrator or
medi at or pursuant to a contract in force on January 1, 1975.
The Committee assunes that no such contract is still
operative. If otherw se, the judge should nmake this known to
the Commttee.

Conmittee note.- The Comrentary to sec. His new
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+— G PRACTI CE OF LAW -

(1) (a) Except as provided in subsection {(b), a A judge
should shall not practice law. Notw thstanding this
prohi bition, a judge may act pro se and nay, w thout

conpensation, give |legal advice to and draft or review

docunents for a nenber of the judge' s famly.
b . i Y I , .
I I . | by L aw I he_iud
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i cial i cle. | of by 1 .
COMVENT

This prohibition refers to the practice of lawin a
representative capacity and not in a pro se capacity. A judge
may act for hinself or herself in all legal matters, including
matters involving litigation and matters invol ving appearances
before or other dealings with |egislative and ot her
government al bodies. However, in so doing, a judge nust not
abuse the prestige of office to advance the interests of the
judge or the judge’s famly. See Canon 2B.

The Code allows a judge to give |egal advice to and draft
| egal docunents for nenbers of the judge’'s famly, so |long as
t he judge receives no conpensation. A judge nust not,
however, act as an advocate or negotiator for a menber of the
judge’s famly in a legal matter

Comm ttee note.-—-See—4+{a) Canon 4G is derived from ABA
Canon 5F 4G and eurrent fornmer Ml. Canon XXX

E- H  COVPENSATI ON AND—EXPENSE RElI MBURSEMENT. -
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A judge may receive conpensation and rei nbursenent of
expenses for extra-judicial activities permtted by this Code,
subject—tothe followngrestrietions if the source of such
paynents does not give the appearance of influencing the
judge’ s performance of judicial duties or otherw se give the
appear ance of inpropriety:

5 (a) Conpensation sheuld shall not exceed a
reasonabl e amount nor sheuld shall it exceed what a person who
is not a judge would receive for the sane activity.

2> (b) Expense reinbursenent sheuld shall be limted to
the actual cost of travel, food, and | odgi ng reasonably
incurred by the judge and, where appropriate to the occasion,
by the judge s spouse or guest. Any paynent in excess of such
an anmount is conpensation.

COMVENT

The Code does not prohibit a judge from accepting
honoraria or speaking fees provided that the conpensation is
reasonabl e and commensurate with the task performed. A judge
shoul d ensure, however, that no conflicts are created by the
arrangenment. A judge nmust not appear to trade on the judicial
position for personal advantage. Nor should a judge spend
significant time away fromcourt duties to neet speaking or
witing conmtnents for conpensation. |In addition, the source
of the paynent nust not raise any question of undue influence
or the judge’s ability or willingness to be inpartial.

Di scl osure of a judge's income, debts, investnents, or
ot her assets is required only to the extent provided in this

Canon and in Canons 3C and 3D, or as otherw se required by
| aw. See Code, State Governnent Article, 815-610.
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REPORTER S NOTE

Canon 4A has been changed to read the sane as Canon 4A of
t he ABA Code including the ABA Cormentary. The Committee note
of the current Rule has been del et ed.

Canon 4B has been nodified to use the sane | anguage as
the parallel ABA Rule, Canon 4B. The | anguage of the current
Comment has been del eted, and the | anguage of the Commentary
to Canon 4B of the ABA has been added in its place. The two
Conmittee notes have been del et ed.

Canon 4C (1) has been changed so that it is the sanme as
ABA Canon 4C (1). Canon 4C (2) has been nodified so that it
is broader than the current |anguage. The change allows a
judge to sit on any governnmental conm ssion instead of only on
t hose devoted to inprovenent of the law, the |egal system or
the adm nistration of justice as long as it is perm ssible by
| aw and subject to Canon 4D. The Subcommittee del eted part of
the current Comment as unnecessary.

The Subcomm ttee del eted current Canon 4C (3) as
unnecessary. New Canon 4C (3) is derived fromcurrent Canon
4C and ABA Canon 4C (3). The Comment is based on the
Commentary to the ABA Canon. Canon 4C (3)(a) was fornerly
nunmbered Canon 4C 1. It is simlar to ABA Canon 4C (3)(a),
but the Subcomm ttee has nade sonme changes to it, including
del etion of the |anguage “wi Il be engaged in proceedi ngs that
woul d ordinarily come before the court.” The deletion of this
| anguage broadens the [imtation on the judge s service as an
of ficer, director, or advisor of an educational, religious,
charitable, or fraternal organization

Canon 4C (3)(b) has been changed. The | anguage referring
to soliciting funds and maki ng recomrendations to fund
granting agenci es has been deleted. The Subcommttee limted
the prohibition against a judge participating as a speaker or
guest of honor at fund-raising events by allow ng this when
the organization is one that is devoted to the inprovenent of
the law, the legal system or the adm nistration of justice.

Canon 4C (3)(c) is derived from ABA Canon 4C (3)(b). The
Comm ttee note has been del eted as obsolete. The Comment is
substantially the same as the ABA Conmentary to Canon 4C

(2)(c).

Canon 4D (1) has been changed so that it is the sanme as
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the parallel ABA rule, Canon 4D. The Comment is the |last two
par agr aphs of the ABA Commentary. Canon 4D (2) is the current
Maryl and Canon except that the Subcomittee added the phrase
“subject to the requirenents of this Code” which is in Canon
4D (2) of the ABA Code. This |anguage alerts judges that
other restrictions may apply.

The Subcommittee del eted current Canon 4D (3) and (4)
because of their restrictiveness. The Subcommttee del eted
the Commttee note after Canon 4D (4) because the note was
unnecessary.

The Subcomm ttee noved Canon 4E to Canon 4H. Canon 4D
(3) was previously Canon 4F. It has been changed so that it
is identical to Canon 4D (5) of the ABA Code, including the
Conmment .

Canon 4D (3)(a) which had been Canon 4F (a) has been
changed so that it is the same as Canon 4D (5)(a) of the ABA
Code. The Subconmittee al so adopted the | anguage of the ABA
Commentary as a Conment to Canon 4D (3)(a).

Canon 4D (3)(b) is new and is identical to ABA Canon 4D
(5)(b). Canon 4D (5)(d) has been changed so that it is the
sane as ABA Canon 4D (5)(d). The Commentary to the ABA
provision is now the Comment to Canon 4D (5)(d).

Canon 4D (5)(e) has been changed so that it is simlar to
Canon 4D (5)(e) of the ABA Code, except that the Subcommittee
has retained the word “recusal” instead of the word
“disqualification.” Canon 4D (5)(g) has been slightly
nodi fied to use the | anguage of Canon 4D (5)(g) of the ABA
Code.

Canon 4D (5)(h) has been nodified so that it is simlar
to Canon 4D (5)(h) of the ABA Code. The Subcomm ttee changed
the Comment so that it is the sane as the | anguage in the ABA
Comrentary to Canon 4D (5)(h). The Commttee note has been
del eted as obsol ete.

Canon 4E (1) has been nodified so that it is simlar to
Canons 4E (1), (2) and (3) of the ABA Code. The Subcommittee
del eted the Conment and substituted in its place the | anguage
of the Cormentary to ABA Canon 4E. The Subconmittee del eted
part of the Commttee note referring to ABA Canons which the
Subcommittee felt was unnecessary. The Subcomm ttee added
| anguage covering the situation where a judge serving as a
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fiduciary is involved in litigation.

Canon 4F was previously Canon 4H  The Subconmittee
changed Canon 4F so that it is identical to ABA Canon 4F. The
Comm ttee note has been del eted as unnecessary.

Canon 4G was fornerly Canon 41. The Subconmittee del eted
all sections of Canon 4G in favor of the briefer |anguage of
ABA Canon 4G The Subcomm ttee added a new Comment to Canon
4G using the | anguage of the ABA Commentary.

Canon 4H was fornerly Canon 4E. The Subconmi ttee changed
the Canon slightly so that it is identical to the | anguage of
ABA Canon 4H. A new Comment was added which was taken from
t he | anguage of the ABA Commentary to Canon 4H.
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CANON 5

Political Activity

A, POLITI CAL CONDUCT OF A JUDGE WHO | S NOT A CANDI DATE. -

A judge who is not a candidate for election, or
re-election to, or retention te in a judicial office should
shall not engage in any partisan political activity and sheuld
shall resign judicial office when becom ng a candidate for a
non-judi cial office, except that the judge nay continue to
hold judicial office while a candidate for election to or
serving as a delegate in a state constitutional convention.
Comm ttee note.- ABA Canon #A 5A (1), eurrent fornmer M. Canon
XXVI'l, and ewrrent former M. Ethics Rule 3 generally prohibit
partisan political activity by a judge who is not a candi date
for judicial office. The resignation requirenent is found in
ABA Canon 7—A—{(3) B5A (2), eur+rent fornmer Md. Canon XXl X, and
current forner Md. Ethics Rule 4. ABA Canon 7—A—{(3) 5A (2)
allows a judge to serve as a state constitutional convention
del egate if allowed by |law. Such a delegate is not an "office"
which Article 33 of the MI. Declaration of Rights prohibits a
judge fromholding. Board v. Attorney General, 246 M. 417
(1967).

B. POLITICAL CONDUCT OF A JUDGE WHO | S CANDI DATE. -

A judge who is a candidate for election, re-election, or
retention to judicial office nay engage in partisan political
activity allowed by law with respect to such candi dacy, except

t hat the judge

(1) should shall not act as a | eader or hold any office
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in a political organization;
(2) shoeuld shall not make speeches for a political
organization or candi date or publicly endorse a candi date for

non-j udicial office;

COMMENT
A judge does not publicly endorse a candidate for
public office by having the judge's nane on the sane ticket.

(3) sheuld shall maintain the dignity appropriate to
judicial office;

(4) should shall not allow any other person to do for the
j udge what the judge is prohibited from doi ng;

(5) sheuld shall not make pl edges or prom ses of conduct
in office other than the faithful and inpartial performance of
the duties of the office, announce the judge's views on
di sputed legal or political issues, or m srepresent the
judge's identity, qualifications, or other fact.

Comm ttee note.- See— Canon 5B (1) is derived from ABA Canon
A 5A (1) (a), eurrent former M. Canon XXVII, and eurrent
former Mdl. Ethics Rule 3.

See— Canon 5B (2) is derived from ABA Canon +A{H—{b)
5A (1)(c) and eurrent former Md. Canon XXVII, although the ABA
| anguage probably is broad enough even to prohibit a judge
from endorsi ng another judge who is al so a candi date.

However, public endorsenent by one judicial candi date of
anot her judicial candidate has |ong been permtted in

Maryl and. See MJ. Judicial Ethics Opinion No. 20 (issued
4/ 25/ 74) .
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The Commentary to see— Canon 5B (2) is derived fromthe
Commentary to ABA Canon FA{H{b)} 5A (1)(c) and is consistent
with Ml. Judicial Ethics Opinion No. 109 (issued 2/14/86).

See— Canon 5B (3) is derived from ABA Canon #B{(H{a) 5A
(3). That canon al so provides that a judge shoul d encourage
famly menbers to adhere to the sane standards of politica
conduct that apply to the judge. The Conmttee disagrees with
this proposition; it believes that famly nmenbers should be
free to engage in political activity in their own right which
is not related to the judge's offi ce.

See— Canon 5B (4) is derived from ABA Canon #B{(H{b) 5A
(3)(c) and is generally inplied in ewrrent fornmer Ml. Canon
XXI X and ewr+rent former Mi. Ethics Rule 10. ABA Canon 7B
H(b) 5A (3)(c) alse provides that a judge shoul d prohibit
public officials or enployees subject to the judge's direction
and control for doing for the judge what the judge is
prohi bited fromdoing. The Commttee believes that this is
redundant to the remai nder of the subsection and may even
inply that a judge nust term nate the enpl oynent of a person
who does not follow the judge's adnonitions - a result which
may be unreasonabl e under the circunstances.

See— Canon 5B (5) is derived from ABA Canon #B{(H{e) 5A
(3)(d) and eurrent former Md. Canon XXl X

ABA Canon 7B 5C (2) prohibits a judge from personally
soliciting or accepting canpaign funds or soliciting publicly
stated support; however, the judge may establish "conmttees
of responsible persons” to do these things for the judge. The
Comm ttee believes that this is too restrictive and
politically unrealistic, since it puts the judge at a distinct
di sadvantage to active opposition. Maryland | aw does require
al | canpaign funds to be publicly reported by the canpaign
treasurer.




. . . C . "
j-udges—seeking—electionis—equallyapplicable™—toappelilate
judgeﬁ stavdlrg For—retention—undel r9“ ee“pFE'F'“? el-ecti-on
C. STATUS OF A JUDGE OR LAWYER AS A CANDI DATE. -

A newly appointed judge is a "candi date"” for judicial
office fromthe date of taking office until the genera
el ection pertaining to that judge's election or initial
retention. Any other incunbent judge is a "candidate" for a
period conmencing two years prior to the general election
pertaining to that judge's re-election or subsequent
retention, or when a newy appointed judge to that court
becones a "candidate" in the sane general election, whichever
first occurs. A lawer who is seeking judicial office or a
judge who is seeking election to another judicial office is a
"candi date" for that office when the |awer or judge files a
certificate of candidacy in accordance with the state el ection
| aws, but no earlier than two years prior to the genera
el ection for that office, or, in the case of a judge, when a
new y appointed judge to that court becones a "candidate" in
t he sane general election, whichever first occurs.
Comm ttee note.- MI. Judicial Ethics Opinion No. 14 (issued
5/23/74) allows a judge to begin canpaigning as a candi date
i mredi atel y upon assunption of office. The |ongest possible
canpai gn period would be one day |l ess than three years. See
Article 1V, sec. 5 of the Constitution of Maryland. M.
Judicial Ethics Opinion No. 34 (issued 7/7/75) allowed an

i ncunbent judge to begin canpaigning for re-election only from
January 1 of the year of the election. This was found to be
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too restrictive, so the canpaign period was changed to "tines
whi ch are reasonabl e under the particular circunstances of
each case.” M. Judicial Ethics Opinion No. 57 (issued

11/ 28/ 77). The Committee believes that the latter standard is
too vague, and that an incunbent judge should be permtted to
canpai gn as soon as the preceding general election has ended,
which is a two-year period, or earlier if a newly appointed
judge, who will be a running mate of the incunbent judge, has
al ready becone a candi date. ABA-GCahnon—7A{2)considers—an

. I o I e e filled | I . I

A judge should be permtted to engage in political
activity regarding the judge's candi dacy for judicial office
only if the judge's intention to pursue that candidacy is
clear. An incunbent judge's candidacy for election or
re-election is fairly obvious, but a judge's intention to seek
anot her judicial office is not as clear; therefore, the filing
of a certificate of candidacy is required in the latter
si tuation.

D. APPLI CABI LI TY. -

Canon 5 generally applies to all incunbent judges and
judicial candidates. A successful candi date, whether or not
an i ncunbent, is subject to judicial discipline for his or her
canpai gn conduct; an unsuccessful candidate who is a | awer is
subject to lawer discipline for his or her canpai gn conduct.
A |l awyer who is a candidate for judicial office is subject to

Rule 8.2 (b) of the Maryl and Rul es of Professional Conduct.

REPORTER S NOTE
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Canon 5A has been changed so that it is stated as
mandatory using the word “shall” instead of the word “shoul d.”
The Conmittee note has been updat ed.

Canon 5B has been changed so that is couched as
mandatory, using the word “shall” instead of the word
“should.” The Commttee note has been updat ed.

Canon 5C has been nodified to include the status of
| awers as candidates. The Subcommttee deleted the |last two
sentence of the Conmttee note as unnecessary.

Canon 5D is new and is identical to the | anguage of ABA
Canon 5E
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CANON 6

Conpl i ance

A.  This Code of Judicial Conduct applies to each judge of the
Court of Appeals, the Court of Special Appeals, the Crcuit
Courts, the District Court, and the O phans' Courts.

Conmittee note.- See— Canon 6A is derived from ewrrent forner
Ml. Ethics Rule 14 a.

B. Violation of any of the provisions—of this Codeof

Judi-ctal—Conduet Canons by a judge may be regarded as conduct
prejudicial to the proper adm nistration of justice within the
meani ng of Maryland Rule 16-803 (g) of the Rules concerning

t he Comm ssion on Judicial Disabilities.

Comm ttee note.- See— Canon 6B is derived from eurrent forner
Md. Ethics Rule 15, which provides that a violation of an
Ethics Rule is conduct prejudicial to the proper

adm ni stration of justice. Wether the violation actually is
or is not prejudicial conduct is to be determ ned by the Court
of Appeals of Maryland. Article IV, Sec. 4B of the M.
Constitution gives that Court the authority to discipline any
j udge upon recommendation of the Comm ssion on Judi ci al
Disabilities. This disciplinary power is alternative to and
curmul ative with the inpeachnent authority of the General
Assenbl y.

C. This Code of Judicial Conduct applies to each judge of one
of those courts who has resigned or retired, if the judge is
subject to and approved for recall for tenporary service under
Article 1V, Section 3A of the Constitution, except that Canon

4C (Gvit+—and Governnent, Cvic, or Charitable Activities);
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Canon 4D (Financial Activities) - paragraphs (1) and (2),—and
(3); Canon 4G 4E (Fiduciary Activities); and Canon 4H

Arbitration) 4F (Service as Arbitrator or Mediator do not

apply to any such forner judge.
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Committee note.- See— Canon 6C is derived fromewrent forner
Ml. Ethics Rule 14 b. (1).

D. A person to whomthis Code becones applicable shall conply
i medi ately with all provisions of this Code except Canons 2C,
4D (2), and 4E and shall conmply with these sections as soon as
reasonably possible and shall do so in any event within the

peri od of one year.

REPORTER S NOTE

Canon 6B has been changed by substituting the word
“Canons” for the | anguage “provisions of this Code of Judici al
Conduct” to clarify that a judge can only be charged with
violating the provisions of the Canons thensel ves, and not the
Comments or the Conmttee notes.

Canon 6C has been updated, and part of the Comrittee note
has been del eted because it is no | onger applicable.

Canon 6D is new and is derived from ABA Canon 6F.
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CANON 7

Judicial Ethics Committee

A.  The Chief Judge of the Court of Appeals shall appoint
annually an Ethics Commttee consisting of not |ess than seven
and not nore than nine nenbers. One nenber shall be appointed
fromeach of the Court of Special Appeals, the Crcuit Courts,
and the District Court. Three nenbers may not be judges and
of these one may not be a |lawyer or an enpl oyee or officer
wi thin the judicial branch of governnment. The remaining
menbers shall be judges appointed fromany of the above
courts, but not fromthe Court of Appeals. The Chief Judge
shal | designate one of the nenbers as chairperson
In addition to its other duties, the Commttee

(1) is designated as the body to give advice with
respect to the application of the provisions of Subtitles 5
and 6 of Title 15 of the State Governnent Article, Annotated
Code of Maryland, to State officials of the Judicial Branch as
defined in Title 15 of the State CGovernnment Article; and

(2) shall fromtine to tinme submt to the Court of
Appeal s recommendati ons for necessary or desirable changes in
t he Code of Judicial Conduct, and the Code of Conduct for

Judi ci al Appoi nt ees.
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B. Any judge may in witing request the opinion of the

Comm ttee on the proper interpretation of the Code of Judicial
Conduct as contained in Rule 16-813, or as to the provisions
of Subtitle 5 or 6 of Title 15 of the State Governnent
Article, Annotated Code of Maryland. A judge who has
requested an opinion and who is in conpliance with that
opinion is protected froma charge of violation of Code or
statute construed in that opinion.

C. A judge or any person who is subject to the Code of
Conduct for Judicial Appointees as contained in Rule 16-814
may in witing request the opinion of the Commttee on the
proper interpretation of the rules of conduct. A person who
has requested an opinion and who is in conpliance with it is
protected froma charge of violation of the Code construed in
t hat opi ni on.

D. Any person, other than a judge, who is a State official of
the Judicial Branch within the nmeaning of that termas used in
815-104 (2) of the State Government Article, Annotated Code of
Maryl and, may in witing request the opinion of the Commttee
on the proper interpretation of Subtitle 5 or 6 of Title 15 of
the State Governnent Article. The person who requests an
opinion and who is in conpliance with it is protected froma
charge of violation of the statute construed in that opinion

E. Every opinion issued pursuant to this rule shall be filed
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with the Secretary of the Maryland Judicial Conference. The
filed opinion is confidential and not public information

unl ess the Court of Appeals otherwi se directs. However, the
Secretary shall prepare an edited version of each opinion, in
which the identity of the person who has requested the

opi nion, the specific court or geographical |ocation of that
person, and the identity of other individuals, organizations
or groups nentioned in the opinion, may not be discl osed.

Edi ted opi nions shall be published in the manner the Secretary
deens proper.

Conmmittee note.- Canon 7 is derived from ewr+rent forner M.
Et hics Rule 16.

Cross reference: See Rule 16-802 (The Maryl and Judi ci al
Conf er ence) .

Source: This Rule is former Rule 1231.
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